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tee, and  shall  be  liable  to  be  suspended  from  all  use 
o.'  the  Library  till  any  order  of  the  Trustees  or  Execu- 
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Names  and  Addresses  of  Attorneys  of  Record. 
Messrs.  MCllOLS  <t  WIL.SON,  of  Billings,  Mon- 
tana, 

Attorneys  for  Plaintiff  and  Defendant  in 
Error. 

J.  H.  JOHNSTON,  Esq.,  of  Billings,  Montana, 

GUNN,  RASCH  &  HALL,  of  Helena,  Montana, 

Attorneys  for  Defendant  and  Plaintiff  in 
Error.     [1*] 


In  the  District  Court  of  the  United  States  in  and  for 
the  District  of  Montana. 

No.  290. 

WILLIAM  A.  HANSFORD, 

Plaintiff, 

vs. 

STONE-ORDEAN-WELLS   COMPANY,   a   Cor- 
poration, 

Defendant. 

BE  IT  REMEMBERED  that  on  the  18th  day  of 
November,  1912,  Transcript  on  Removal  from  the 
District  Court  of  the  Thirteenth  Judicial  District 
of  the  State  of  Montana,  in  and  for  the  County  of 
Yellowstone,  was  duly  filed  herein,  in  the  words  and 
figiu^es  following,  to  wit :     [2] 

*Page-iiumber  appearing  at  foot  of  page  of  original  certified  Record. 
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In  the  District  Court  of  the  Thirteenth  Judicial  Dis- 
trict  of  the  State  of  Montana,  in  and  for  the 
County  of  Yellowstone. 

WILLIAM  A.  HANSFORD, 

Plaintiff, 

vs. 

STONE-ORDEAN-WELLS    COMPANY,  a   Cor- 
poration, 

Defendant. 

Complaint. 
Comes  now  the  plaintiff,  and,  stating  his  cause 
of  action  against  the  defendant  herein,  complains  and 
alleges : 

1.  That  the  defendant  is  a  corporation,  engaged 
in  the  wholesale  grocery  business,  and  having  its 
principal  place  of  business  in  the  State  of  Montana, 
in  the  city  of  Billings. 

2.  That  the  plaintiff  entered  into  the  service  of 
the  defendant  as  a  laborer  in  its  wholesale  house  in 
the  city  of  Billings,  Montana,  on  the  1st  day  of  June, 
1912,  and  remained  continuously  in  its  service  imtil 
the  22d  day  of  June,  1912. 

3.  That  as  such  employee,  the  plaintiff  was  en- 
gaged in  receiving  and  distributing  goods  and  in 
assembling  goods  for  shipment  upon  the  first  floor  of 
defendant's  warehouse  in  said  city  of  Billings. 

4.  That  during  the  time  plaintiff  was  in  defend- 
ant's employ  and  at  the  time  of  the  accident  and  in- 
jury herein  complained  of,  the  said  defendant  had 
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constriK'tod  and  maintained  upon  the  first  floor  of 
its  Siiid  wareliouse  a  platfonn  or  staging  about  thirty- 
feet  long  by  twenty  feet  wide,  which  was  reached  by 
an  upright  ladder  from  the  main  floor,  and  which 
was  used  and  intended  for  use  in  the  storage  of  goods. 
That  said  platform  and  staging  was  about  nine  feet 
above  the  floor;  and  w^as  supported  by  upright  pil- 
lars ten  by  twelve  inches  in  size,  set  about  ten  feet 
apart,  and  was  constructed  of  common  pine  lumber 
or  boards  one  inch  thick  and  twelve  inches  wide,  laid 
on  two  by  four  inch  joists  or  stringers,  and  said  plat- 
form was  without  railing  of  any  kind  about  the  out- 
side thereof.  That  at  the  outer  edge  of  said  plat- 
form, the  defendant  had  placed  a  board  about  ten 
feet  in  length  and  of  the  same  kind  and  dimension  as 
those  used  [3]  in  the  floor  of  said  platform,  which 
was  without  support  of  any  kind  except  at  either  end, 
where  it  rested  upon  one-inch  cleats  fastened  to  the 
upright  posts  supporting  said  platform,  as  above 
mentioned. 

5.  That  upon  the  21st  day  of  June,  1912,  while 
the  plaintiff  was  yet  in  defendant's  employ,  he  re- 
ceived an  order  which  required  the  assembling  for 
shipment,  among  other  things,  of  several  large  crated 
coffee  cans,  which  coffee  cans  at  the  time  were  located 
upon  the  above-described  platform;  that  plaintiff 
was  thereupon  requested  to  go  upon  said  platform 
and  hand  down  the  requisite  number  of  said  cans  to 
another  employee  stationed  upon  the  floor  to  receive 
them;  that  plaintiff  in  pursuance  of  such  direction 
went  upon  said  platform,  and,  while  handing  one  of 
said  cans  down  to  his  fellow  employee,  stepped  upon 
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the  board  Iwated  at  the  edge  of  said  platform,  as 
herein  described,  and  thereupon  said  board  broke, 
precipitating  the  plaintiff  to  the  floor  below;  that 
plaintiff  fell  upon  his  right  elbow  and  chest,  and 
thereby  received  serious  and  permanent  injuries,  as 
hereinafter  alleged. 

6.  Plaintiff  alleges  that  the  defendant  was  negli- 
gent in  the  construction  and  maintenance  of  said 
platf oi-m  in  that  it  had  failed  to  provide  or  have  any 
railing  along  the  outer  edge  of  said  platform,  and 
had  failed  to  provide  sufficient  support  under  the 
board  which  extended  beyond  the  edge  of  said  plat- 
form and  upon  which  plaintiff  stepped,  as  alleged, 
and  the  breaking  of  which  caused  plaintiff  to  fall  and 
receive  the  injuries  as  alleged. 

7.  That  the  negligence  of  the  defendant  in  its 
failure  to  provide  a  suitable  railing  along  the  outside 
edge  of  said  platform  and  in  its  failure  to  provide 
sufficient  supports  under  the  said  board  caused  the 
plaintiff  to  fall  and  to  receive  the  injuries  as  alleged. 

8.  That  the  plaintiff  was  at  all  times  in  the  exer- 
cise of  due  care  and  caution,  and  he  alleges  that  the 
injuries  complained  of  were  wholly  due  to  the  negli- 
gence of  the  defendant,  as  alleged. 

9.  That  by  the  fall  aforesaid,  both  bones  of  the 
plaintiff's  right  forearm  were  broken,  his  right  elbow 
joint  was  dislocated  and  [4]  his  chest  crushed  and 
injured.  That  the  injuries  aforesaid  caused  plaintiff 
much  phj^ical  suffering  and  mental  anguish,  and  will 
continue  so  to  do,  and  plaintiff  alleges  that  the  said 
injuries  are  peimanent  in  character. 
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10.  That  the  injury  to  plaintiff's  ai-m  is  of  such 
a  fha rafter  as  to  now  require  a  surgical  operation, 
and  will  further  oeciisiou  plaintiff  much  physical 
suffering  and  expense. 

11.  That  plaintiff  has  not  since  said  injury  been 
able  to  do  any  manual  labor,  and  has  now,  and  will 
during  the  remainder  of  his  life,  have  but  a  limited 
and  partial  use  of  his  said  arm,  and  his  ability  to  per- 
form manual  labor  is  now  pei*manently  impaired. 
That  prior  to  said  injury,  plaintiff  was  physically 
strong,  and  was  able  to  earn  wages  in  the  sum  of 
Seventy-five  Dollars  ($75.00)  per  month. 

12.  That  the  plaintiff,  on  account  of  the  injuries 
aforesaid,  has  incurred,  and  will  hereafter  incur,  a 
liability  for  the  service  of  a  surgeon  in  the  sum  of 
Two  Hundred  Seventy-five  Dollars  ($275.00),  hos- 
pital fees,  nui-se  hire  and  medicines  in  the  sum  of 
Two  Hundred  Twenty-five  Dollars  (225.00). 

13.  That  the  plaintiff  has  been  damaged  by  rea- 
son of  the  alleged  negligence  of  the  defendant,  as 
follows : 

In  the   expense  for   surgical  aid,  medicines 

and  hospital  care  and  attention $500 .  00 

In  the  loss  of  time  and  ability  to  earn  wages 
from  the  date  of  said  injury  to  the  com- 
mencement of  this  action  in  the  siun  of.  .$225.00 

In  the  loss  of  future  earnings,  and  for  his 
physical  and  mental  pain  and  anguish 
already  endured,  and  which  he  will 
endure  in  the  future $25,000.00 

14.  That  no  part  of  plaintiff's  said  claim  for  dam- 
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ages  against  the  defendant  has  been  paid,  and  plain- 
tiff is  now  the  owner  of  said  claim. 

Wherefore,  plaintiff  prays  judgment  against  the 
defendant  in  the  sum  of  Twenty-five  Thousand  Seven 
Hundred  Twenty-five  Dollars  [5]  ($25,725.00), 
and  for  his  costs  and  disbursements  herein. 

NICHOLS  &  WILSON, 
Attorneys  for  Plaintiff. 

State  of  Montana, 

'County  of  Yellowstone, — ss. 

William  A.  Hansford,  being  first  duly  sworn,  on 
oath  states: 

That  he  is  the  plaintiff  named  in  the   foregoing 

complaint ;  that  he  has  read  the  said  complaint  and 

knows  its  contents,  and  that  each  of  the  statements 

therein  contained  are  true  of  his  personal  knowledge. 

WILLIAM  A.  HANSFORD. 

Subscribed  and  sworn  to  before  me  this  23d  day  of 
September,  1912. 

[NS.]  B.  F.  HARRIS, 

Notarj-  Public  for  the  State  of  Montana,  Residing  at 
Billings,  Montana. 

My  commission  expires  Dec.  23d,  1913. 

Piled  Sept.  28, 1912.     [6] 
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In  the  Disfricf  Court  of  the  Thirteenth  Judicial  Dis- 
trict of  the  State  of  Montana,  in  and  for  the 
County  of  Yellowstone. 

WILLIAM  A.  HANSFORD, 

Plaintiff, 
vs. 

STOXE-ORDEAN-WELLS  COMPANY, 
a  Corporation, 

Defendant. 
Summons. 
The  State  of  Montana  Sends  Greeting  to  the  Above- 
named  Defendant: 
You  are  hereby  summoned  to  answer  the  complaint 
in  this  action  which  is  filed  in  the  office  of  the  clerk 
of  this  court,  a  copy  of  which  is  herewith  served  upon 
you,  and  to  file  your  answer  and  serve  a  copy  thereof 
upon  the   plaintiff's    attorney   within   twenty  days 
after  the  service  of  this  summons,  exclusive  of  the 
day  of  service;  and  in  case  of  your  failure  to  appear 
or  answer,  judgment  will  be  taken  against  you  by  de- 
fault, for  the  relief  demanded  in  the  complaint. 

WITNESS  my  hand  and  the  seal  of  said  court  this 
28th  day  of    September,  1912. 

[Court  Seal]  LORIN  T.  JONES, 

Clerk. 
By  Fred  P.  Rixon, 
Deputy  Clerk. 
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Sheriff's  Office, 

State  of  Montana, 

County  of  Yellowstone, — ss. 

I  hereby  certify  that  I  received  the  within  sum- 
mons and  a  copy  of  the  complaint  in  said  action  on 
the  28th  day  of  September,  A.  D.  1912,  and  person- 
ally served  the  same  on  the  28th  day  of  September, 
A.  D.  1912,  on  T.  J.  McDonough,  as  manager  of 
Stone-Ordean-Wells  Company,  a  corporation,  being 
the  defendant  named  in  said  summons,  by  delivering 
to  and  leaving  with  said  defendant,  personally,  in  the 
county  of  Yellow^stone,  State  of  Montana,  a  copy  of 
said  summons  and  of  said  complaint. 

Dated  at  Billings,  Montana,  this  28th  day  of  Sep- 
tember, A.  D.  1912. 

J.  C.  ORRICK, 

Sheriff.    . 
By  E.  S.  Judd, 
Deputy  Sheriff. 
SHERIFF'S  FEES. 

Total  sheriff's  fees $1.20 

Mileage   $  .20 

Copies $ 

Service $1.00 

Returned  and  filed  this  28th  day  of  September, 
A.  D.  1912.  Lorin  T.  Jones,  Clerk.  By  Fred  P. 
Rixon,  Deputy  Clerk.     [7] 


vs.  William  A.  Hansford. 


In  the  District  Court  of  the  Thirteenth  Judicial  Dis- 
trict of  the  State  of  Montana,  in  and  for  the 
County  of  Yellowstone. 

WILLIAM  A.  HANSFORD, 

Plaintiff, 

vs. 

STONE-ORDEAN-WELLS  COMPANY, 

a  Corporation, 

Defendant. 

Stipulation   [Extending  Defendant's  Time  to 

Appear,  etc.]. 
The  aboYe-named  plaintiff  hereby  stipulates  and 
agrees  that  the  above-named  defendant  may  have 
until  the  28th  day  of  October,  1912,  inclusive,  within 
which  to  appear  in  the  above-entitled  action  and 
within  which  to  demur,  answer  or  plead  to  the  com- 
plaint of  the  plaintiff  filed  in  said  action. 
October  17, 1912. 

NICHOLS  &  WILSON, 
Attorneys  for  Plaintiff. 

[Endorsed]  :  Filed  Oct.  17, 1912.     [8] 


[Title  of  Court  and  Cause.] 

Demurrer. 

Comes  now  the  above-named  defendant  and  de- 
murs to  the  complaint  of  the  plaintiff  on  file  herein, 
upon  the  ground  and  for  the  reason  that  said  com- 
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plaint  do€s  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

J.  H.  JOHNiSTON, 
Attorney  for  Defendant. 
Due  service  of  the  within  Demurrer  and  receipt 
of  copy  of  same  acknowledged  this  26th  day  of  Oc- 
tober, 1912. 

NICHOLS  &  WILSON, 
Attorneys  for  Plaintiff. 
Filed  October  26,  1912.     [9] 


[Title  of  Court  and  Cause.] 

Notice  That  Petition  for  Removal  and  Bond  will  be 

Filed. 
To  William  A.  Hansford,  the  Above-named  Plain- 
tiff, and  Nichols  &  Wilson,  His  Attorneys: 
You  and  each  of  you  will  please  take  notice,  that 
the  above-named  defendant  will  this  day  file  in  the 
above-named  court,  in  the  above-entitled  action,  a 
petition  and  bond  for  the  removal  of  the  above-en- 
titled action  from  the  above-named  court  to  the  Dis- 
trict Court  of  the  United  States  in  and  for  the  Dis- 
trict of  Montana. 

A  true  copy  of  said  petition  and  bond  are  herewith 
served  upon  you,  and  made  a  part  of  this  notice. 
Signed  and  dated  October  26,  1912. 

J.  H.  JOHNSTON, 
Attorney  for  Defendant  and  Petitioner.     [10] 
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[Title  of  Court  and  Cause.] 

Petition  for  Removal  to  the  District  Court  of  the 
United  States  for  the  District  of  Montana. 
Your  petitioner,  Stone-Ordean-Wells  Company,  a 
corporation,    respectfully     shows    this    Honorable 
Court  : 

That  it  is  the  defendant  in  this  suit,  which  is  of  a 
civil  nature,  at  law,  and  that  the  matter  and  amount 
in  dispute  in  this  cause  exceeds  the  sum  and  value  of 
three  thousand  dollars,  exclusive  of  interest  and 
costs,  and  that  the  amount  prayed  for  in  the  com- 
plaint herein  is  the  sum  of  twenty-five  thousand 
seven  hundi-ed  twenty-five  and  no-lOO  dollars. 

That  the  controversy  herein  is  between  citizens  of 
different  States;  that  the  plaintiff,  William  A.  Hans- 
ford, was  at  the  time  of  the  commencement  of  this 
action  and  still  is  a  citizen  of  the  State  of  Montana, 
residing  at  Billings,  Yellowstone  County,  Montana, 
and  that  your  petitioner,  Stone-Ordean-Wells  Com- 
pany, a  corporation,  was  at  the  time  of  the  com- 
mencement of  this  action,  and  still  is  a  corporation, 
organized,  existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  Maine,  and  a  citizen  and  res- 
ident of  the  State  of  Maine,  and  is  not  now,  and  at 
the  commencement  of  this  action  was  not,  a  citizen 
or  resident  of  the  State  of  Montana;  and  that  your 
petitioner  desires  to  remove  this  suit  before  the  trial 
thereof  into  the  District  Court  of  the  United  States, 
in  and  for  the  District  of  Montana. 

That  your  petitioner  offers  herewith  a  bond  with 
good  and  sufficient  sureties,  for  its  entering  in  the 
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District  Court  of  the  United  States  for  the  District 
of  Montana,  within  thirty  days  from  the  date  of  fil- 
ing this  petition,  a  certified  copy  of  the  record  in  this 
act.ion  and  for  paying  all  costs  that  may  be  awarded 
by  the  said  District  Court  of  the  United  States,  if 
said  Court  shall  hold  that  this  suit  was  wrongfully 
or  improperly  removed  thereto. 

That  your  petitioner  therefore  prays  that  the  said 
surety  and  [11]  bond  may  be  accepted,  that  this 
suit  may  be  removed  into  the  District  Court  of  the 
United  States  in  and  for  the  District  of  Montana, 
pursuant  to  the  statutes  of  the  United  States,  in  such 
case  made  and  provided;  and  that  no  other  proceed- 
ings may  be  had  herein  in  this  court. 
And  thus  will  your  petitioner  ever  pray. 

STONE-ORDEAN-WELLS  COMPANY. 
By  W.  L.  MACKAY, 
Its  Asst.  Treasurer, 
Petitioner  and  said  Defendant. 
J.  H.  JOHNSTON, 
Attorney  for  Petitioner  and  Defendant. 

State  of  Montana, 

County  of  Yellowstone, — ss. 

W.  L.  Mackay,  being  first  duly  sworn,  deposes  and 
says:  That  he  is  an  officer,  to  wit,  Assistant  Treas- 
urer of  Stone-Ordean-Wells  Company,  the  corpora- 
tion named  as  defendant  in  the  above-entitled  action 
and  petitioner  above  named;  that  as  such  officer  of 
said  corporation  he  makes  this  affidavit  for  and  on 
behalf  of  said  corporation;  that  he  has  read  the 
foregoing  petition  and  knows  the  contents  thereof, 
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and  that  the  matters  and  things  therein  stated  are 
true  of  his  own  knowledge. 

W.  L.  MACKAY. 

Sul)scril)ed  and  sworn  to  before  me  this  25th  day 
of  October,  1912. 

[Seal]  J.  H.  JOHNSTON, 

Notary  Public  for  the  State  of  Montana,  Residing 
at  Billings, 
^fy  r(miniissi()n  expires  August  7,  1914.     [12] 


[Title  of  Court  and  Cause.] 

Bond  on  Removal  to  the  District  Court  of  the 
United  States  for  the  District  of  Montana. 

Know  all  men  by  these  presents.  That  we,  Stone- 
Ordoan-Wells  Company,  a  Maine  corporation,  de- 
fendant herein,  as  principals,  and  W.  H.  Donovan 
and  L.  H.  Drake,  Jr.,  of  Billings,  Montana,  as 
sureties,  are  held  and  firmly  bound  unto  William  A. 
Hansford,  plaintiff  herein,  in  the  penal  sum  of  Two 
Hundred  Dollars,  for  the  payment  of  which,  well 
and  truly  to  be  made  unto  the  said  William  A. 
Hansford,  his  heirs,  personal  representatives,  and 
assigns,  we  bind  ourselves,  our  heirs,  personal  rep- 
resentatives, successors  and  assigns,  jointly  and 
severally,  firmly  by  these  presents. 

Upon  condition,  nevertheless,  that,  whereas,  the 
said  Stone-Ordcan-Wells  Company  has  filed  its 
petition  in  the  District  Court  of  the  Thirteenth  Ju- 
dicial District  of  the  State  of  Montana  in  and  for 
the  County  of  Yellowstone,  for  the  removal  of  a  cer- 
tain cause  therein  pending,  wherein  the  said  Will- 
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iam  A.  Hansford  is  plaintiff,  and  the  said  Stone- 
Ordean-Wells  Company,  a  corporation,  is  defendant, 
and  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Montana. 

Now,  if  the  said  Stone-Ordean-Wells  Company 
shall  enter  in  the  said  District  Court  of  the  United 
States  within  thirty  days  from  the  date  of  filing  the 
said  petition  herein  a  certified  copy  of  the  record  in 
said  suit,  and  shall  well  and  truly  pay  all  costs  that 
may  be  awarded  by  said  District  Court  of  the  United 
States,  if  said  Court  shall  hold  that  said  suit  was 
wrongfully  or  improperly  removed  thereto,  then  this 
obligation  shall  be  void;  otherwise  it  shall  remain 
in  full  force  and  virtue. 

In  witness  whereof,  said  Stone-Ordean-Wells 
Company  has  caused  its  corporate  name  to  be  here- 
unto subscribed  by  its  assistant  Treasurer,  and  the 
said  W.  H.  Donovan  and  L.  H.  Drake,  Jr.,  sureties, 
[13]  have  hereunto  set  their  hands  and  seals  this 
20th  day  of  October,  1912. 

STONE-ORDEAN-WELLS  COMPANY. 
By  W.  L.  MACKAY, 
Its  Asst.  Treasurer, 
W.  H.  DONOVAN.     [Seal] 

L.  H.  DRAKE,  Jr.     [Seal] 
State  of  Montana, 
County  of  Yellowstone, — ss. 

W.  H.  Donovan  and  L.  H.  Drake,  Jr.,  being  first 
duly  sworn^  each  for  himself  deposes  and  says :  That 
he  is  a  citizen  and  resident  of  Billings,  Yellowstone 
County,  Montana;  that  he  is  a  freeholder  in  said 
county  and  is  worth  the  sum  of  Two  Hundred  Dol- 
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lars  over  and  above  all  just  debts  and  liabilities, 
and  over  and  above  all  pro])erty  exempt  from  sale 
00  execution. 

W.  H.  DONOVAN. 

L.  H.  DRAKE,  Jr. 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  October,  1912. 

[Seal]  J.  H.  JOHNSTON, 

Notary  Public  for  the  State  of  Montana,  Residing 
at  Billings. 

My  commission  expires  August  7,  1914. 

The  foregoing  undertaking  and  the  sureties 
thereof  are  hereby  approved  this  day  of  Oc- 
tober, 1912. 


Judge  of  said  District  Court. 
Due  service  of  the  within  notice  and  receipt  of  a 
copy  of  same  acknowledged  this  26th  day  of  Oc- 
tober, 1912. 

NICHOLS  &  WILSON, 
Attorneys  for  Plaintiff. 
Filed  October  26,  1912.     [14] 


[Title  of  Court  and  Cause.] 

Petition  for  Removal  to  the  District  Court  of  the 
United  States  for  the  District  of  Montana. 

Your  petitioner,  Stone-Ordean-Wells  Company, 
a  corporation  respectfully  shows  this  Honorable 
Court : 

That  it  is  the  defendant  in  this  suit,  which  is  of  a 
civil  nature,  at  law,  and  that  the  matter  and  amount 
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in  dispute  in  this  cause  exceeds  the  sum  and  value 
of  three  thousand  dollars,  exclusive  of  interest  and 
costs,  and  that  the  amount  prayed  for  in  the  com- 
plaint herein  is  the  sum  of  twenty-five  thousand 
seven  hundred  twenty-five  and  no-100  dollars. 

That  the  controversy  herein  is  between  citizens 
of  different  states;  that  the  plaintiff,  William  A. 
Hansford,  w^as  at  the  time  of  the  commencement  of 
this  action  and  still  is  a  citizen  of  the  State  of  Mon- 
tana, residing  at  Billings,  Yellowstone  County,  Mon- 
tana, and  that  your  petitioner  Stone-Ordean-Wells 
Company,  a  corporation,  was  at  the  time  of  the  com- 
mencement of  this  action,  and  still  is,  a  corporation, 
organized,  existing  and  doing  business  under  and  by 
virtue  of  the  laws  of  Maine^^  and  a  citizen  and  resi- 
dent of  the  State  of  Maine,  and  is  not  now,  and  at 
the  commencement  of  this  action  was  not,  a  citizen 
or  resident  of  the  State  of  Montana;  and  that  your 
petitioner  desires  to  remove  this  suit  before  the  trial 
thereof  into  the  District  Court  of  the  United  States, 
in  and  for  the  District  of  Montana. 

That  your  petitioner  offers  herewith  a  bond  with 
good  and  sufficient  sureties,  for  its  entering  in  the 
District  Court  of  the  United  States  for  the  District 
of  Montana,  within  thirty  days  from  the  date  of  fil- 
ing this  petition,  a  certified  copy  of  the  record  in 
this  action  and  for  paying  all  costs  that  may  be 
awarded  by  the  said  District  Court  of  the  United 
States,  if  said  Court  shall  hold  that  this  suit  was 
wrongfully  or  improperly  removed  thereto. 

That  your  petitioner  therefore  prays  that  the  said 
surety  and  bond  may  be  accepted,  that  this  suit 
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may  be  removed  into  the  [15]  District  Court  of 
the  United  States  in  and  for  the  District  of  Mon- 
tana, pursuant  to  the  statutes  of  the  United  States, 
in  such  case  made  and  provided;  and  tliat  no  other 
proceedings  may  be  had  herein  in  this  court. 
And  thus  will  your  petitioner  ever  pray. 

STONE-ORDE AN- WELLS  COM PANY. 
By  W.  L.  MACKAY, 
Its  Asst.  Treasurer, 
Petitioner  and  Said  Defendant. 
J.  H.  JOHNSTON, 
Attorney  for  Petitioner  and  Defendant. 

State  of  Montana, 

County  of  Yellowstone, — ss. 

W.  L.  Mackay,  being  first  duly  sworn,  deposes  and 
says:  That  he  is  an  officer,  to  wit,  Assistant  Treas- 
urer of  Stoue-Ordean-Wells  Company,  the  corpora- 
tion named  as  defendant  in  the  above-entitled  action 
and  petitioner  above  named;  that  as  such  officer  of 
said  corporation  he  makes  this  affidavit  for  and  on 
behalf  of  said  corporation;  that  he  has  read  the 
foregoing  petition  and  knows  the  contents  thereof, 
and  that  the  matters  and  things  therein  stated  are 
true  of  his  own  knowledge. 

W.  L.  JVIACKAY. 

Subscribed  and  sworn  to  before  me  this  25th  day 
of  October,  1912. 

[Seal]  J.  H.  JOHNSTON, 

Notary  Public  for  the  State  of  Montana,  Residing 
at  Billings. 

My  conunission  expires  August  7,  1914. 
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Due  service  of  the  within  petition  and  receipt  of 
a  copy  of  same  acknowledged  this  26th  day  of  Oc- 
tober, 1912. 

NICHOLS  &  WILSON, 
Attorneys  for  Plaintiff. 
Filed  Oct.  26,  1912.     [16] 


[Title  of  Court  and  Cause.] 
Bond  on  Removal  to  the  District  Court  of  the  United 
States  for  the  District  of  Montana. 

Know  all  men  by  these  presents.  That  we,  Stone- 
Ordean- Wells  Company,  a  Maine  corporation,  de- 
fendant herein,  as  principal,  and  W.  H.  Donovan 
and  L.  H.  Drake,  Jr.,  of  Billings,  Montana,  as 
sureties,  are  held  and  firmly  bound  unto  William  A. 
Hansford,  plaintiff  herein,  in  the  penal  sum  of  Two 
Hundred  Dollars,  for  the  payment  of  which,  well 
and  truly  to  be  made  unto  the  said  William  A. 
Hansford,  his  heirs,  personal  representatives,  and 
assigns,  we  bind  ourselves,  our  heirs,  personal  rep- 
resentatives, successors  and  assigns,  jointly  and 
severally,  firmly  by  these  presents. 

Upon  condition,  nevertheless,  that,  whereas,  the 
said  Stone-Ordean-Wells  Company  has  filed  its 
petition  in  the  District  Court  of  the  Thirteenth  Ju- 
dicial District  of  the  State  of  Montana  in  and  for 
the  County  of  Yellowstone^  for  the  removal  of  a  cer- 
tain cause  therein  pending,  wherein  the  said  Will- 
iam A.  Hansford  is  plaintiff,  and  the  said  Stone- 
Ordean-Wells  Company,  a  corporation,  is  defendant, 


vs.  William  A.  Hansford.  19 

to  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Montana. 

Now,  if  the  said  Stone-Ordean-Wells  Company 
shall  enter  in  the  said  District  Court  of  the  United 
States  within  thirty  days  from  the  date  of  filing  the 
said  petition  herein  a  certified  copy  of  the  record  in 
said  suit,  and  shall  well  and  truly  pay  all  costs  that 
may  be  awarded  by  said  District  Court  of  the  United 
States,  if  said  Court  shall  hold  that  said  suit  was 
wrongfully  or  improperly  removed  thereto,  then  this 
obligation  shall  be  void;  otherwise  it  shall  remain 
in  full  force  and  virtue. 

In  witness  whereof,  said  Stone-Ordean-Wells 
Company  has  caused  its  corporate  name  to  be  here- 
unto subscribed  by  its  assistant  Treasurer,  and  the 
said  W.  H.  Donovan  and  L.  H.  Drake,  Jr.,  sureties, 
have  hereunto  set  their  hands  and  seals  this  26th 
day     [17]     of  October,  1912. 

STONE-ORDEAN-WELLS  COMPANY. 
By  W.  L.  MACKAY, 
Its  Asst.  Treasurer, 
W.  H.  DONOVAN.     [Seal] 
L.  H.  DRAKE,  Jr.     [Seal] 

State  of  Montana, 
County  of  Yellowstone, — ss. 

W.  H.  Donovan  and  L.  H.  Drake,  Jr.,  being  first 
duly  sworn,  each  for  himself  deposes  and  says:  That 
he  is  a  citizen  and  resident  of  Billings,  Yellowstone 
County,  Montana;  that  he  is  a  freehold^er  in  said 
county  and  is  worth  the  sum  of  Two  Hundred  Dol- 
lars over  and  above  all  just  debts  and  liabilities, 
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and  over  and  above  all  property  exempt  from  sale 
on  execution. 

W.  H.  DONOVAN. 

L.  H.  DRAKE,  Jr. 

Subscribed  and  sworn  to  before  me  this  26tli  day 
of  October,  1912. 

[Seal]  J.  H.  JOHNSTON, 

Notary  Public  for  the  State  of  Montana,  Residing 
at  Billings. 

My  commission  expires  August  7,  1914. 

The  foregoing  undertaking  and  the  sureties 
thereof  are  hereby  approved  this  26th  day  of  Oc- 
tober, 1912. 

GEO.  W.  PIERSON, 
Judge  of  said  District  Court. 
Due  service  of  the  within  bond  and  receipt  of  a 
copy  of  same  acknowledged  this  26th  day  of  Oc- 
tober, 1912. 

NICHOLS  &  WILSON, 
Attorneys  for  Plaintiff. 
Filed  October  26,  1912.     [18] 


In  the  District  Court  of  the  Thirteenth  Judicial  Dis- 
trict of  the  State  of  Montana,  in  and  for  the 
County  of  Yellowstone. 

WILLIAM  A.  HANSFORD, 

Plaintiff, 
vs. 

STONE-ORDEAN-WELLS  COMPANY,  a  Corpo- 
ration, 

Defendant. 
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Order  of  Removal. 

Tlio  defendant  herein  having-  within  the  time  pro- 
vided by  law  filed  its  petition  for  removal  of  the 
cause  to  the  District  Court  of  the  United  States,  in 
and  for  the  District  of  Montana,  and  having  at  the 
same  time  offered  and  filed  in  said  action  its  bond 
in  the  sum  of  two  hundred  dollars,  with  W.  H.  Dono- 
van and  L.  H.  Drake,  good  and  sufficient  sureties, 
pursuant  to  statute  and  conditioned  according  to 
law;  now,  therefore,  this  Court  does  hereby  accept 
and  approve  said  bond  and  accept  said  petition, 
and  does  order  that  this  cause  and  action  be  and 
the  same  hereby  is  removed  for  trial  to  the  District 
Court  of  the  United  States,  in  and  for  the  State  of 

Montana,   ,  pursuant  to  the    statute    of    the 

United  States,  and  the  Clerk  of  this  Court  is  hereby 
authorized,  ordered  and  directed  to  furnish  the  peti- 
tioner, defendant  Stone-Ordean-Wells  Company, 
herein,  a  duly  certified  copy  of  the  record  in  this 
cause,  upon  the  payment  of  the  legal  and  customary 
fees  for  preparing  said  record.  And  this  Court  will 
proceed  no  further  in  said  action  unless  the  same 
shall  be  remanded  from  said  District  Court  of  the 
United  States. 

Done  in  open  court  this  twenty-eiglilth  day  of 
October,  1912. 

GEO.  W.  PIERSOjST, 

Judge. 
Filed  Oct.  28,  1912.     [19] 
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[Certificate  of  Clerk  to  Record  on  Removal.] 

In  the  District  Court  of  the  Thirteenth  Judicial  Dis- 
trict of  the  State  of  Montana,  in  and  for  the 
County  of  Yellowstone. 

WILLIAM  A.  HANSFORD, 

Plaintiff, 

vs. 

STONE-ORDEAN-WELLS  COMPANY,  a  Corpo- 
ration, 

Defendant. 

State  of  Montana, 

County  of  Yellowstone, — ss. 

I,  Lorin  T.  Jones,  Clerk  of  the  District  Court  of 
the  Thirteenth  Judicial  District  of  the  State  of  Mon- 
tana, in  and  for  the  County  of  Yellowstone,  do  hereby 
certify  that  the  hereunto  annexed  papers  are  full, 
true  and  correct  copies  of  the  complaint,  summons,  re- 
turn on  summons,  stipulation,  demurrer,  petition  for 
removal,  bond  on  removal,  notice  of  said  petition  and 
bond  for  removal,  and  order  of  removal  in  the  above 
entitled  action,  and  that  said  papers  constitute  the 
entire  record  in  said  cause. 

Witness  my  hand  and  the  seal  of  my  office  this 
15th  day  of  November,  1912. 

[Seal]  LORIN  T.  JONES, 

Clerk  of  the  District  Court  of  the  Thirteenth  Judicial 
District  of  the  State  of  Montana,  in  and  for  the 
County  of  Yellowstone. 

[Endorsed] :  Title  of  Court  and  Cause.  Tran- 
script on  Removal.  Filed  Nov.  18,  1912.  Geo.  W. 
Sproule,  Clerk.    .[20] 
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Thereafter,  on  January  31,  1913,  Answer  was  duly 
filed  herein,  as  follows,  to  wit:     [21] 

In  the  District  Court  of  the  United  States,  in  and  for 

the  District  of  Montana. 
WILLIAM  A.  HANSFORD, 

Plaintiff, 
vs. 

STONE-ORDEAN-WELLS  COMPANY,  a  Corpo- 
ration, 

Defendant. 
Answer. 

Comes  now  the  above-named  defendant,  and  for  an- 
swer to  the  complaint  of  plaintiff  filed  herein : 

1. 

Admits  the  allegations  of  paragraphs  1,  2  and  3  of 
said  complaint. 

2. 

Admits    the    allegations    of    paragraph    4    of 
said  complaint,  except  that   defendant   denies   that 
the    platfoim   mentioned    in    said    paragraph    was 
nine  feet  above  the  floor  or  at  any   greater   height 
from    said    floor    than    eight    feet;    except    also 
tliat  defendant  denies    that    the   boards    of    which 
said   platfoi-m  was  constructed  were    of    uniform 
width ;  and  defendant  alleges  that  said  boards  were  of 
various  widths  from  six  inches  to  twelve  inches;  and 
except  also  that  defendant  denies  that  defendant  had 
placed  a  board  at  the  outer  edge  of  said  platform,  or 
that  the  board  referred  to  was  only  10  feet  long  or  of 
the  same  dimensions  as  those  used  in  the  floor  of  said 
platform.     Defendant  alleges  the  truth  to    be   that 
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said  board  was  not  a  part  of  said  platform,  that  it 
was  separate  therefrom  and  from  three  and  one-half 
inches  to  four  inches  below  said  platform ;  that  said 
board  Avas  eleven  feet  long,  about  ten  inches  wide,  and 
placed  at  right  angle  to  the  boards  in  the  floor  of  said 
platform. 

3. 

Denies  any  knowledge  or  information  sufficient  to 
form  [22]  a  belief  as  to  each  or  any  of  the  allega- 
tions of  paragraph  5  of  said  complaint,  except  that 
defendant  admits  that  on  the  21st  day  of  June,  1912, 
while  plaintiff  was  in  the  employ  of  defendant,  plain- 
tiff went  upon  said  platform  to  assist  another  em- 
ployee in  getting  certain  empty  coffee  cans,  which 
were  crated,  from  said  platform  to  said  first  floor, 
and  that  while  so  employed  plaintiff  fell  from  said 
platform  to  said  floor. 

4. 

Denies  each  and  every  allegation  of  paragraph  6 
of  said  complaint,  except  that  defendant  admits  that 
there  was  no  railing  along  the  outer  edge  of  said  plat- 
form. And  defendant  alleges  that  said  board  was  not 
intended,  or  placed  there,  to  be  stepped,  stood  or 
walked  upon  by  any  person,  as  was  patent  and  plainly 
apparent  from  the  position  it  occupied  and  the  man- 
ner in  which  it  was  fastened  up ;  and  all  of  which 
plaintiff  well  knew  or  would  have  known  had  he  ex- 
ercised due  or  reasonable  care  or  diligence  or  caution, 
or  any  care,  diligence,  or  caution  whatsoever  or  at  all. 

5. 

Denies  each  and  all  of  the  allegations  of  paragraphs 
7,  8  and  13  of  said  complaint. 
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6. 

Denies  any  knowled<2:e  or  inforaiation  suffieient  to 
form  a  belief  as  to  the  allet^ationa  of  paragraphs  9, 
10,  11,  and  12  of  said  comphiint  or  as  to  any  of  the 
allegations  of  any  of  said  paragraphs,  9,  10,  11,  and 
12. 

7. 

Admits  that  tlie  claim  for  damages  set  out  in  said 
complaint  has  not  been  paid,  but  as  to  the  allegation 
that  plaintiff  is  now  the  owner  of  said  claim,  defend- 
ant denies  any  knowledge  or  information  thereof 
sufficient  to  foi-m  a  belief. 

8. 

Further  answering  and  for  a  first  separate  de- 
fense [23]  to  the  cause  of  action  in  said  complaint 
set  forth,  defendant  alleges  that  each  and  all  of  the 
injuries  to  plaintiff  set  forth  and  alleged  in  said 
complaint  were  due  to  and  occasioned  by  causes,  the 
risk  of  injury  from  whicli  said  plaintiff,  William  A. 
Hansford,  had  assumed. 

9. 

Further  answering  and  for  a  second  separate  de- 
fense to  the  cause  of  action  set  forth  in  said  com- 
plaint, the  defendant  alleges  that  each  and  all  of  the 
injuries  to  said  plaintiff  set  out  and'  alleged  in  said 
complaint  were  due  to  and  caused  by  his  owti,  said 
William  A.  Hansford's,  contributing  fault  and  care- 
lessness. 

10. 

Save  as  in  this  answer  above  specifically  admitted 
or  denied,  defendant  generally  denies  each  and  every 
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allegation  and  all  of  the  allegations    of   plaintiff's 
said  complaint. 

WHEREFORE,  having  fully  answered,  defend- 
ant prays  judgment  for  its  costs  of  suit  herein. 

J.  H.  JOHNSTON, 
Attorney  for  Defendant. 
State  of  Montana, 
County  of  Yellowstone, — ss. 

J.  H.  Johnston,  being  first  duly  sworn,  on  oath 
says:  That  he  is  the  attorney  for  the  defendant 
named  in  the  foregoing  answer,  and  resides  in  said 
Yellowstone  County;  that  said  defendant  is  a  corpo- 
ration, and  there  is  no  officer  of  said  defendant  cor- 
poration within  said  Yellowstone  County,  where  this 
affiant  resides  and  this  verification  is  made,  and  for 
that  reason  he  makes  this  verification  on  behalf  of 
said  defendant;  that  he  has  read  the  foregoing  an- 
swer and  knows  the  contents  thereof,  and  that  said 
answer  and  the  matters  and  things  therein  stated  are 
true  to  the  best  of  his  knowledge,  information  and 
belief. 

J.  H.  JOHNSTON. 

Subscribed  and  sworn  to  before  me  this  20th  day 
of  January,  1913. 

[Seal]  JAS.  R.  GOSS, 

Notary  Public  for  the  State  of  Montana,  Residing  at 
Billings,  Montana. 

My  commission  expires  January  30th,  1915.     [24] 

Due  service  of  the  within  answer  and  receipt  of  a 
copy  of  same  acknowledged  this  20th  day  of  Janu- 
ary, 1913. 

NICHOLS  &  WILSON, 
Attorneys  for  Plff. 
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[Endorsed] :  Title  of  Court  and  Cause.     Answer. 
Filed  Jan.  21,  1913.     Ge^x  W.  Sproule,  Clerk.    [25] 


Thereafter,  on  January  29,  1913,  an  Amended  An- 
swer was  duly  filed  herein,  in  the  words  and  figures 
following,  to  wit :     [26] 

In  the  District  Court  of  the  United  States,  in  and  for 
the  District  of  Montcma. 

WILLIAM  A.  HANSFORD, 

Plaintiff, 

vs. 

6TONE-ORDEAN-WELLS  COMPANY, 
a  Corporation, 

Defendant. 

Amended  Answer. 

Comes  now  the  above-named  defendant,  and  for 
amended  answ^er  to  the  complaint  of  plaintiff  filed 
herein : 

1. 

Admits  the  allegations  of  paragraphs  1,  2,  and  3  of 
said  complaint. 

2. 

Admits  the  allegations  of  paragraph  4  of  said  com- 
plaint, except  that  defendant  denies  that  the  plat- 
form mentioned  in  said  paragraph  was  nine  feet 
above  the  floor  or  at  any  greater  height  from  said 
floor  than  eight  feet ;  except,  also,  that  defendant  de- 
nies that  the  boards  of  which  said  platfoi*m  was  con- 
structed were  of  uniform  width;  and  defendant  al- 
leges that  said  boards  were  of  various  widths  from  six 
inches  to  twelve  inches ;  and  except,  also,  that  defend- 
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ant  denies  that  defendant  had  placed  a  board  at  the 
outer  edge  of  said  platform,  or  that  the  board  re- 
ferred to  was  only  10  feet  long  or  of  the  same  dimen- 
sions as  those  used  in  the  floor  of  said  platform.  De- 
fendant alleges  the  truth  to  be  that  said  board  was 
not  a  part  of  said  platform,  that  it  was  separate 
therefrom  and  from  three  and  one-half  inches  to  four 
inches  below  said  platform;  that  said  board  was 
eleven  feet  long,  about  ten  inches  wide,  and  placed  at 
right  angle  to  the  boards  in  the  floor  of  said  plat- 
form. 

3. 

Denies  any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  allegations,  or  any  of  the  alle- 
gations of  paragraph  5  of  said  complaint,  except  that 
the  defendant  admits  that  on  the  [27]  21st  day  of 
June,  1912,  while  plaintiff  was  in  the  employ  of  de- 
fendant, plaintiff  went  upon  said  platform  to  assist 
another  employee  in  getting  certain  empty  coffee 
cans,  which  were  crated,  from  said  platform  to  said 
first  floor,  and  that  while  so  employed  plaintiff  fell 
from  said  platform  to  said  floor. 

4. 

Denies  each  and  every  allegation  of  paragraph  6 
of  said  complaint,  except  that  defendant  admits  that 
there  was  no  railing  along  the  outer  edge  of  said  plat- 
form. And  defendant  alleges  that  said  board  was 
not  intended,  or  placed  there,  to  be  stepped,  stood  or 
walked  upon  by  any  person,  as  was  patent  and  plainly 
apparent  from  the  position  it  occupies  and  the  man- 
ner in  which  it  was  fastened  up;  and  all  of  which 
the  plaintiff  well  knew,  or  would  have  known  had  he 
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exercised  due  or  reasonable  care  or  diligence  or  cau- 
tion, or  any  care,  diligence,  or  caution  whatsoever  or 
at  all. 

5. 

Denies  each  and  all  of  the  allegations  of  paragraph 
7,  8,  and  13  of  said  complaint. 

6. 

Denies  any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  allegations,  or  any  of  the  al- 
legations, of  paragraphs  9,  10,  11,  and  12  of  said 
complaint. 

7. 

Admits  that  the  claim  for  damages  set  out  in  said 
complaint  has  not  been  paid,  but  as  to  the  allegation 
that  plaintiff  is  now  the  owner  of  said  claim,  defend- 
ant denies  any  knowledge  or  information  thereof 
sufficient  to  form  a  belief. 

8. 

Save  as  in  this  answer  above  specifically  admitted 
or  denied,  defendant  generally  denies  each  and  every 
allegation  and  all  of  the  allegations  of  plaintiff's  said 
complaint. 

9. 

Further  answering  and  for  a  first  separate  defense 
to  the  cause  of  action  set  out  in  plaintiff's  said  com- 
plaint, the  defendant  alleges  that  each  and  all  of  the 
injuries  to  said  plaintiff  set  out  in  said  [28]  com- 
plaint were  approximately  due  to  and  caused  plain- 
tiff's own  fault  and  carelessness,  in  the  following 
particulars : 

That  the  said  board  upon  which,  plaintiff  alleges, 
he  stepped  and  the  breaking  of  which  caused  his  fall 
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and  injuries,  was  not  a  part  of  said  platform,  and 
was  not  intended,  or  placed  there,  to  be  stepped,  stood, 
or  walked  upon,  as  was  patent  and  plainly  apparent 
from  the  position  it  occupied,  the  manner  in  which 
it  was  fastened  up,  and  its  lack  of  support;  that  it 
was  placed  there  and  maintained  solely  lor  use  as 
a  shelf  for  the  holding  of  light  articles  only;  that 
it  was  not  necessary  for  plaintiff  to  hand  down  said 
coffee  can  nor  to  step  upon  said  board  in  handing  it 
down ;  that  there  were  other  ways  or  methods  of  tak- 
ing or  transferring  said  cans  down  from  said  plat- 
form to  said  first  floor,  which  were  safe  or  less  dan- 
gerous than  the  way  and  method  selected  and  used 
by  plaintiff;  all  of  which  facts  in  this  paragraph 
above  alleged  •  plaintiff  knew,  or  by  the  exercise  of 
reasonable  or  ordinary  care  or  caution  would  have 
known.     Plaintiff  voluntarily  chose  the  method  and 
way  in  which  to  take  or  pass  said  coffee  can  down 
from  said  platform;  a  way  and  method  which  was 
dangerous  and  apparently  so.     That  he  knew,  or  by 
the  exercise  of  reasonable  or  ordinary  care  or  cau- 
tion would  have  kno\vn,  that  said  board  would  not 
support  his  weight;  that  it  was  not  safe  for  him  to 
step  on  it;  and  that  he  would  be  liable  to  receive  a 
fall  and  injuries  if  he  stepped  thereon.     Plaintiff 
was  careless  and  negligent  in  choosing  the  way  and 
method  of  taking  or  transferring  said  can  from  said 
platform  to  said  first  floor,  in  handing  said  can  down, 
and  in  stepping  upon  said   board,   if   he    did    step 
thereon. 

10. 
Further  answering  and  for  a  second  separate  de- 
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fcnsc  to  the  cause  of  action  set  out  in  plaintiff's  said 
complaint,  the  defendant  allej^es  that  each  and  all  of 
the  injuries  to  the  plaintiff  set  out  and  alleged  in 
said  complaint  were  proximately  due  to  and  occa- 
sioned by  causes,  the  risk  of  injury  from  which  said 
plaintiff  had  assumed,  in  this: 

1.  That  plaintiff  knew,  or  by  the  exercise  of  rea- 
sonable or  ordinary  care  and  caution  would  have 
known,  tJiat  said  board  w^as  a  [29]  shelf  intended 
to  hold  light  ai-ticles  only;  and  not  intended  to  be 
stepped  upon;  that  said  board  would  not  hold  his 
weight,  and  that  if  he  stepped  upon  it  said  board  was 
likely  to  break  and  cause  him  to  fall  to  the  floor  and 
be  injured  thereby;  that  said  board  was  supported 
only  iby  being  nailed  to  cleats  at  each  end  thereof ; 
that  it  was  not  necessary  for  him  to  step  upon  said 
board  in  handing  said  can  down,  nor  to  hand  said  can 
down,  but  that  there  were  other  and  less  dangerous, 
or  perfectly  safe,  methods  and  ways  of  transferring 
said  can  from  tlie  platf omi  to  the  floor,  but  neverthe- 
less with  such  knowledge  and  appreciation  of  the  risk 
he  stepped  upon  said  board,  if  he  did  step  upon  said 
board  as  alleged  in  said  complaint. 

2.  That  said  board  was  intended  by  defendant  to 
be  used  solely  as  a  shelf  and  to  hold  light  articles 
only,  and  was  not  intended  by  defendant  to  be 
stepped,  stood  or  walked  upon  by  any  person,  and  if 
plaintiff  stepped  upon  same,  as  alleged  in  said  com- 
plaint, he  did  so  without  any  necessity  therefor. 

3.  That  there  was  no  fault,  negligence,  or  care- 
lessness on  defendant's  part  in  maintaining  said 
platform  without  a  railing  around  the   outer   edge 
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thereof,  or  in  maintaining  said  board  without  other 
or  additional  support,  in  the  place  it  was  main- 
tained; and  that  plaintiff's  alleged  injuries  and  loss 
suffered  therefrom,  if  any ,  were  suffered  by  him 
solely  in  consequence  of  the  ordinary  risks  of  the 
business  in  which  he  was  then  employed. 

WHEREFORE,  having  fully  answered,  defendant 
prays  judgment  for  its  costs  of  suit  herein. 

J.  H.  JOHNSTON, 
Attorney  for  Defendant. 
State  of  Montana, 
County  of  Yellowstone, — ss. 

J.  H.  Johnston,  being  first  duly  sworn,  on  oath 
says :  That  he  is  the  attorney  for  the  defendant  named 
in  the  foregoing  answer,  and  resides  in  said  Yellow- 
stone County;  that  said  defendant  is  a  corporation, 
and  there  is  no  officer  of  said  defendant  corporation 
[30]  within  said  Yellowstone  County,  where  this 
affiant  resides  and  this  verification  is  made;  and  for 
that  reason  he  makes  this  verification  on  behalf  of 
said  defendant;  that  he  has  read  the  foregoing  an- 
swer and  knows  the  contents  thereof,  and  that  said 
answer  and  the  matters  and  things  therein  stated  are 
true  to  the  best  of  his  knowledge,  information  and 
belief. 

J.  H.  JOHNSTON. 

Subscribed  and  sworn  to  before  me  this  28th  day 
of  January,  1913. 

[Seal]  JAS.  R.  GOSS, 

Notary  Public  in  and  for  the  State  of  Montana,  Re- 
siding at  Billings. 

My  commission  expires  Jan.  30, 1915. 
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[Endorst'd] :  Title  of  Court  and  Cause.  Amended 
Answer.  Filed  January  29, 1913.  Geo.  W.  Sproule, 
Clerk.     [31] 


Thereafter,  on  February  6,  1913,  Reply  to 
Amended  Answer  was  duly  filed  herein,  in  the  words 
and  figures  following,  to  wit:     [32] 

In  the  District  Court  of  the  United  States,  in  and  for 
the  District  of  Montana. 

WILLIAM  A.  HANSFORD, 

Plaintiff, 

vs. 

STONE-ORDEAN-WELLS  COMPANY,  a   Cor- 
poration, 

Defendant. 

Reply  to  Answer  and  Amended  Answer. 
Comes  now  the  plaintiff  in  the  above-entitled  cause 
and  replying  to  the  averments  of  the  answer  and 
amended  answer  herein  states : 

I. 
That  he  denies  each  and  every  averment  contained 
in  paragraphs  8  and  9  of  the  said  answer. 

IL 
That  he  specifically  denies  each  and  every  aver- 
ment contained  in  paragraph  9  and  paragraph  10  of 
the  amended  answer  herein,  the  same  being  the  first 
and  second  separate  defenses  respectively,  pleaded 
by  the  defendant. 


34  Stone-Ordemv-W ells  Company 

WHEREFOKE,  plaintiff  prays  as  in  Ms  com- 
plaint. 

NICHOLS  &  WILSON, 
Attorneys  for  Plaintiff. 

State  of  Montana, 

County  of  Yellowstone, — ss. 

William  A.  Hansford,  being  first  duly  sworn,  on 
oath  deposes  and  says :  That  he  is  the  plaintiff  in  the 
above-entitled  action ;  that  he  has  heard  the  foregoing 
reply  read  and  knows  its  contents,  and  that  each  of 
the  statements  therein  contained  is  true  of  his  per- 
sonal knowledge. 


Subscribed  in  my  presence  and  sworn  to  before  me 

by  the  said     [33]     William  A.  Hansford,  this 

day  of  February,  1913. 


Notary  Public  for  the  State  of  Montana,  Residing  at 
Billings,  Montana. 
My  Commission  expires  November  2,  1913. 

[Endorsed] :  Title  of  Court  and  Cause.    Reply. 
Filed  Feb.  6th,  1913.    Geo.  W.  Sproule,  Clerk.     [34] 


Thereafter,  on  June  6,  1913,  the  Verdict  of  the 
Jury  was  duly  filed  and  entered  herein,  in  the  words 
and  figures  following,  to  wit :     [35] 
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In  the  District  Court  of  the  United  States,  District 

of  MontatM. 

WILLIAM  A.  HANSFORD, 

Plaintiff, 
vs. 

STONE-OR DEAN-WELLS  COMPANY,  a   Cor- 
poration, 

Defendant. 

Verdict. 
We,  the  jury,  find  for  the  plaintiff,  and  we  assess 
his  recovery  in  the  sum  of  Five  Thousand  ($5,000) 
dollars. 

R.  E.  STONER, 

Foreman. 
[Endorsed]  :  Title  of  Court  and  Cause.     Verdict. 
Filed  June  6,  1913.     Geo.  W.  Sproule,  Clerk.     [36] 


Thereafter,  on  June  11,  1913,  Judgment  was  duly 
entered  herein,  in  the  words  and  figures  following,  to 
wit:     [37] 

In  the  District  Court  of  the  United  States,  District 

of  Montama. 

WILLIAM  A.  HANSFORD, 

.  Plaintiff, 

vs. 

STONE-ORDEAN-WELLS   COMPANY,  a  Cor- 
poration, 

Defendant. 
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Judgment  on  Verdict. 
Be  it  remembered  that  this  action  came  on  regu- 
larly for  trial,  the  parties  hereto  appearing  by  their 
respective  attorneys,  plaintiff  by  Nichols  &  Wilson, 
and  the  defendant  by  Gunn,  Rasch  &  Hall  and  J.  H. 
Johnston.  A  jury  was  regularly  impaneled  and 
sworn  to  try  said  action.  Thereupon  witnesses  upon 
the  part  of  the  respective  parties  were  sworn  and  ex- 
amined, and,  after  hearing  the  evidence,  the  argu- 
ments of  counsel  and  the  instructions  of  the  Court, 
the  jury  retired  to  deliberate  of  their  verdict,  and 
subsequently  returned  into  Court  with  a  verdict  duly 
signed  by  their  foreman,  by  which  the  issues  of  said 
cause  were  found  for  the  plaintiff,  and  his  recovery 
was  assessed  in  the  sum  of  Five  Thousand  ($5,000.00) 
Dollars. 

WHEREFORE,  by  virtue  of  the  law  and  by  rea- 
son of  the  premises  aforesaid,  it  is  now  hereby 
ordered,  adjudged  and  decreed  that  the  plaintiff  have 
and  recover  of  and  from  the  defendant  the  sum  of 
Five  Thousand  ($5,000.00)  Dollars,  with  interest 
thereon  at  eight  (8%)  per  cent  from  the  date  hereof 
until  paid,  together  with  said  plaintiff's  costs  and 
disbursements  incurred  in  this  action  taxed  in  the 
sum  of  Forty-three  60/100  Dollars. 
Entered  June  11, 1913. 

GEO.  W.  SPROULE, 

Clerk.     [38] 
United  States  of  America, 
District  of  Montana, — ss. 

I,  George  W.  Sproule,  Clerk  of  the  United  States 
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District  Court  for  the  District  of  Montana,  do  hereby 
certify  tliat  the  forep^oinc:  ])apers  hereto  annexed  con- 
stitute the  judpiient-roU  in  the  above-entitled  action. 
WITNESS  my  hand  and  the  seal  of  said  Court  at 
Billings,  Montana,  this  11th  day  of  June,  A.  D.,  1913. 

OEO.  W.  SPROULE, 

Clerk. 

[Endorsed] :  Title  of  Court  and  Cause.  Judg- 
ment-roll. Filed  and  entered  June  11,  1913.  Geo. 
W.  Sproule,  Clerk.     [39] 


Thereafter,  on  September  25,  1913,  defendant's 
Bill  of  Exceptions  was  duly  settled  and  allowed  and 
filed  herein,  being  in  the  words  and  figures  following, 
to  wit:     [40] 

In  the  District  Court  of  the  United  States,  in  and  for 
the  District  of  Montana. 

WILLIAM  A.  HANSFORD, 

Plaintiff, 
vs. 
STONE-ORDEAN-WELLS   COMPANY,  a   Cor- 
poration, 

Defendant. 

Bill  of  Exceptions. 
BE  IT  REMEMBERED :  That  the  above-entitled 
cause  came  on  regularly  for  trial  in  said  court  on 
the  5th  day  of  June,  1913,  before  the  Honorable 
George  M.  Bourquin,  the  Judge  of  said  Court,  and  a 
jury  duly  impaneled  to  try  said  cause,  Messrs.  Nichols 
&  Wilson  appearing  as  counsel  for  the  plaintiff,  and 


38  Stone-Or dean-Wells  Company 

(Testimony  of  William  A.  Hansford.) 
Messrs.  J.  H.  Johnston  and  Gunn,  Rasch  &  Hall,  ap- 
pearing as  counsel  for  the  defendant. 

And  thereupon  the  following  proceedings  were 
had: 

[Testimony  of  William  A.  Hansford,  the  Plaintiff, 
in  His  Own  Behalf.] 

WILLIAM  A.  HANSFORD,  called  and  sworn  to 
testify  as  a  witness  in  his  own  behalf,  testified  as  fol- 
lows: 

Direct  Examination. 

My  name  is  William  A.  Hansford.  I  live  at  BiU- 
ings  and  have  lived  here  about  three  years.  Before 
coming  to  Billings  I  resided  at  Park  City,  Montana. 
I  am  thirty  years  old,  married  and  have  a  family. 
My  business  is  manual  labor  and  have  worked  in 
various  lines.  I  worked  for  a  lumber  company  here 
in  Billings  and  worked  for  Stone-Ordean-Wells  Com- 
pany. While  living  at  Park  City  my  business  was 
plaster  and  lather.  I  entered  the  employ  of  the 
Stone-Ordean-Wells  Company  on  June  1,  1012,  and 
was  employed  in  shipping  goods,  and  receiving  goods 
and  getting  [41]  them  ready  for  shipment.  When 
any  goods  came  in  and  went  on  my  floor  I  had  to 
stack  them  up  in  an  orderly  manner.  If  there  were 
orders  to  go  out  I  had  to  wheel  them  out  on  the  plat- 
form. I  had  no  special  place  to  work  in  their  build- 
ing. It  was  understood  that  I  should  do  most  of  my 
work  on  the  first  floor.  The  building  was  located  on 
5th  Avenue  and  25th  Street.  There  were  three  floors 
in  the  building  and  the  person  in  charge  of  my  floor, 
supervising  the  work  was  Mr.   Russell.    He  was 
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(Tostimony  of  William  A.  Hansford.) 
shipping  clerk  and  I  always  worked  under  hiin  as 
foreman.  He  gave  me  the  orders  to  do  the  things 
which  I  did.  I  did  some  things  Mr.  McDonough  told 
me  to  do ;  he  was  the  manager.  I  did  work  on  other 
floors  at  the  direction  of  Mr.  Russell  and  Mr.  Mc- 
Donough. I  ceased  my  employ  on  the  21st  day  of 
June,  1912.  With  reference  to  the  first  floor,  the 
goods  that  were  received  into  the  building  were  placed 
in  various  places  in  the  building.  There  were  cer- 
tain places  to  put  the  sugar,  certain  place  to  put  the 
salt  and  a  certain  place  to  put  tobacco.  There  was 
a  platform  on  this  first  floor  raised  above  the  floor 
itself.  It  was  in  the  northwest  comer  and  was  pos- 
sibly thirty  feet  one  way  and  twenty  the  other.  It 
was  about  eight  or  nine  feet  above  the  floor,  was  used 
for  the  storing  of  merchandise  on  it,  spices,  clothes- 
pins, lamp  chimneys  and  lantern  globes.  The  means 
of  access  to  the  platform  was  a  ladder  located  on  the 
east  end  of  the  platform.  The  model  before  us  here 
looks  similar  to  the  one  in  the  building,  except  the 
ladder  there  was  perpendicular. 

On  the  day  in  question  I  had  an  order  which  called 
for  empty  coffee  cans  and  it  was  about  three  o'clock 
when  we  were  filling  this  order.  Mr.  Russell  was 
with  me  at  the  time.  I  had  a  conversation  with  Mr. 
Russell  with  reference  to  this  part  of  the  order;  there 
was  something  said  about  it.  There  was  something 
said  about  the  weight  of  the  cans.  I  believe  that  I 
said  they  would  not  weigh  one  hundred  pounds,  and 
Mr.  Russell  said  we  would  ship  them  anyhow.     That 
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is  about  as  near  the  [42* — 2t]  conversation  as  I 
can  remember.  Mr.  Russell  told  me  to  go  up  and 
get  them  down.  These  coffee  cans  were  on  this  plat- 
form. I  had  been  on  this  platform  before,  possibly 
fifteen  or  twenty  times.  Ihad  not  haad  occasion 
before  this  time  to  go  up  to  hand  anything  down  to 
anyone.  As  to  how  I  would  get  down  the  goods 
which  I  had  previously  gotten  up  there,  if  light  stuff, 
carry  them  down  the  ladder.  Other  times  somebody 
would  catch  them  below,  pitch  them  down.  As  to 
the  character  of  the  goods  on  this  platform,  com- 
pared to  the  other  goods,  they  were  small  packages 
and  light,  most  of  it.  The  empty  coffee  can  which 
you  hold  in  your  hand  is  such  a  package  as  I  have 
reference  to.  It  would  be  a  fair  representation. 
The  weight  of  those  cans  is  about  fifteen  pounds,  I 
believe.  If  I  remember  right,  there  were  six  of  them 
to  be  secured  in  filling  that  order  that  day.  In  re- 
sponse to  Mr.  Russell's  directions,  I  went  up  and 
started  to  hand  down  and  give  the  cans  to  Mr.  Rus- 
sell. I  went  up  this  ladder.  As  to  what  I  did  in 
handing  down  the  cans  to  Mr.  Russell,  I  just  simply 
took  hold  of  the  top,  stoop  over  and  handed  them 
over  the  edge  to  Mr.  Russell  and  he  would  take  them 
from  me,  take  them  with  both  hands.  I  would  say 
that  these  cans  were  located  about  three  or  four  feet 
back  on  the  platfoim  from  the  edge  of  it.  Mr.  Rus- 
sell was  on  the  floor  below,  just  at  the  edge  of  the 
platfomi  about  one-third  of  the  way  from  the  post. 
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He  was  standinj;^  in  front  of  the  platform,  to  the  ren- 
ter of  the  platfoiTn  between  these  two  posts  (refer- 
ring:: to  model  of  platform).  After  I  took  hold  of 
this  can,  I  went  to  the  edge  of  the  platform  with  it, 
leaned  over,  and  handed  it  over  to  Mr.  Russell.  I 
could  not  tell  you  how  far  down  I  would  lean.  I 
could  not  say  for  sure  how  many  of  these  cans  I 
actually  did  hand  to  Mr.  Russell;  my  best  recollec- 
tion is  two  or  three.  Assuming  that  I  had  handed 
•down  two  of  them,  when  I  handed  or  attempted  to 
hand  down  the  third  can  I  lit  on  the  floor;  the  board 
broke.  I  fell  on  my  right  side,  at  Mr.  Russell's  feet, 
right  at  his  [43 — 3]  feet.  With  reference  to  the 
broken  board,  five — four  or  five — possibly  six  feet 
from  this  post  here  (indicating  post  on  model).  I 
was  not  unconscious,  I  noticed  the  board  hanging 
there.  When  I  observed  the  broken  board  it  was  not 
detached  entirely  from  the  platform ;  it  was  hanging 
to  the  cleats  at  either  end. 

After  I  fell,  they  got  me  some  water  and  gave  me 
a  drink,  put  my  arm  in  a  sling,  a  sugar  sack,  and 
helped  me  on  my  feet.  I  went  to  the  office  of  Dr. 
Walters  and  found  that  my  right  elbow  w^as  broken. 
My  chest  was  also  injured  and  that  is  all  that  I  know 
of.  Dr.  Walters  called  in  another  doctor  and  put 
my  arm  in  a  sling.  Wrapped  it  up  and  put  it  in  a 
sling;  put  on  splints.  I  was  suffering  the  greatest 
kind  of  pains  at  that  time,  as  severe  as  it  possibly 
;  could  be.  I  was  under  the  care  and  treatment  of  Dr. 
Walters  practically  two  months,  I  guess.  My  arm 
was  put  in  a  partial  cast,  and  after  my  arm  was  taken 
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from  this  cast  I  could  not  use  it  at  all.  I  had  no 
motion  in  the  arm  at  the  elbow,  and  the  condition  of 
the  wrist  was  weak, — dropped  down  like  that  (illus- 
trating) .  I  had  no  rotary  motion  of  the  arm  at  that 
time.  The  character  of  the  other  injuries  that  I 
spoke  of,  my  chest  was  all  black  and  blue  and  sore. 
There  were  no  broken  bones  that  I  know  of.  My 
chest  remained  in  that  condition  may  be  for  a  month 
or  two.  Once  in  a  while  it  hurts  me  still  if  I  cough 
violently  or  sneeze  or  anything  like  that. 

After  Dr.  Walters  had  treated  me  for  this  length 
of  time  I  went  for  treatment  to  Doctors  Rieger  & 
Rieger,  osteopaths.  Dr.  Walters  told  me  to  massage 
the  arm,  and  I  had  the  osteopaths  do  that.  I  must 
have  been  under  their  treatment  a  month.  I  was 
not  able  to  secure  any  motion,  any  movement  in  the 
elbow  at  that  ime.  Dr.  Movius  also  treated  my  arm 
;and  performed  an  operation  upon  it.  I  had  the 
bones  wired  together,  and  several  other  things  done 
to  it;  I  don't  know  exactly.  That  was  in  October. 
The  result  of  this  operation  gave  me  motion,  rotary 
[44 — 4]  motion,  this  way  (indicating).  There  is  a 
slight  movement  now  in  the  elbow  joint — this  much 
(witness  exhibiting  the  injured  arm  to  the  jury) .  It 
had  not  yet  fully  healed  up.  I  have  continuous  pain 
since  it  was  first  treated  by  Dr.  Walters  up  to  the 
present  time.  It  pains  me  all  the  time.  I  am  able  to 
use  it  just  from  the  shoulder.  I  can  do  very  little 
with  it,  if  anything.  As  to  what  I  had  tried  to  do 
with  it,  I  have  worked  in  a  dinig-store  a  short  while. 
I  am  not  able  to  lift  anything  with  any  weight,  not 
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to  hold  it  out.  I  can  lift  a  weight  straight  out,  pos- 
sibly forty  or  fifty  pounds.  I  was  right-handed  and 
as  to  whether  I  am  able  to  use  my  arm  in  writing,  I 
can  use  it  a  very  little  by  getting  the  proper  position. 
I  still  have  the  use  of  my  fingers  but  I  am  not  able 
to  feed  myself  at  all  with  that  hand. 

Q.  Referring  again,  Mr.  Hansford,  to  the  platform 
and  a  matter  to  which  I  intended  to  call  your  atten- 
tion :  You  had  been  working  about  this  place  for 
about  three  weeks,  as  I  understand  you  ? 

A.  Yes,  sir. 

Q.  Did  you,  prior  to  the  day  that  you  went  upon 
the  platf  oi-m,  had  you  observed  that  there  was  a  board 
as  indicated  here  (referring  to  model)  which  was  not 
a  part  of  the  platform  itself  ?        A.  I  had  not. 

Q.  Had  you  observed  that  there  was  a  board,  or  a 
part  of  the  platfonn  which  was  only  supported  by  a 
couple  of  little  cleats  at  either  end  ?        A.I  had  not. 

Q.  As  you  were  working  about  on  the  platform — 
on  the  floor  below,  had  you  observed  that  there  was 
a  board  at  the  edge  of  the  platform  which  was  not  in 
fact  a  continuation  of  the  platform? 

A.  I  never  had.     [45 — 5] 

Q.  What  appearance,  if  any,  as  you  recollect,  did 
this  platform  give — that  is  to  say,  was  there  any  in- 
dication that  there  was  any  portion  of  it  there  which 
wasn't  in  fact  a  part  of  the  platform? 

A.  I  never  noticed  it. 

Q.  Now,  as  you  went  upon  the  platform  that  day 
and  as  you  turned  to  take  these  cans  and  leaned  over 
to  hand  them  down  to  Russell,  did  you  at  that  time 
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observe  that  there  was  a  board  at  the  edge  of  the  plat- 
form which  was  not  a  part  of  the  platform  ? 

A.  I  did  not. 

Q.  And  had  you,  in  handing  down  the  previous 
cans,  observed  that  you  had  stepped  upon  a  board 
which  was  not  in  fact  a  part  of  the  platform  ? 

A.  I  had  not. 

Q.  Had  anybody  said  anything  to  you  with  refer- 
ence to  this  platform  or  this  board,  about  the  build- 
ing there  ?        A.  No,  sir. 

Q.  Either  Mr.  Russell  or  anybody  else  ? 

A.  No,  sir. 

Q.  Who  had  anything  to  do  with  the  business  or  in 
fact  had  anybody  ever  called  your  attention  to  it? 

A.  No,  sir. 

While  I  was  working  for  Stone-Ordean- Wells 
Company  I  was  getting  $2.50  per  day,  besides  over- 
time when  we  worked  at  night.  I  am  sure  I  could 
not  say  how  much  I  was  averaging  a  month;  we 
worked  over  there  every  night  while  I  was  there.  My 
average  wages  per  month  were  in  the  neighborhood 
of  $70  to  $75.  When  I  was  working  at  Cardell's 
Lmnber  Company  I  made  about  $90  per  month. 
Since  this  injury  I  have  not  been  able  to  do  any 
manual  labor.  I  have  been  working  in  a  drug-store 
since  Christmas  and  get  $12  per  week,  for  seven  days ' 
work.  I  have  not  a  [46 — 6]  permanent  position 
there  and  have  no  provision  outside  of  my  ability  to 
earn  by  manual  labor. 

Cross-examination. 
I  stated  that  it  was  understood  that  my  particular 
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work  was  to  be  on  the  first  floor,  and  with  reference 
to  the  platform,  the  first  floor  of  the  building  was 
looatod  just  the  same  as  if  that  table  was  the  first 
floor.  It  was  the  floor  just  underneath  the  platform. 
The  platfonn  extends  practically  to  the  west  wall  of 
the  building  and  the  distance  from  the  west  end  of 
the  ])uildinj^,  the  west  wall  of  the  building,  to  the  east 
end  of  the  platfonn  was  approximately,  I  would  pre- 
sume between  2o  and  30  feet.  There  is  a  door  in  the 
west  wall  of  the  building  and  there  are  also  doors  in 
the  east  end  of  the  building,  and  there  is  a  passage- 
way extending  from  one  end  of  the  building  to  the 
other,  right  in  front  of  this  platform.  As  the  goods 
were  being  moved  from  the  building  or  into  the  build- 
ing this  passageway  in  front  of  the  platform  w^as 
made  use  of  to  handle  the  goods.  It  was  about  three 
o'clock  in  the  afternoon  on  the  21st  day  of  June  last 
when  the  accident  occurred.  The  doors  were  open 
and  it  was  light  in  the  building.  The  work  which  I 
did  during  the  twenty-one  days  that  I  was  employed 
there  consisted  of  loading  salt,  sugar — w^heeling  salt, 
sugar,  etc.,  out  on  the  platform.  The  platfonn  that 
I  had  refernce  to  is  the  shipping  platform  on  the 
outside  of  the  building.  Most  of  that  work  was  done 
on  the  first  floor.  The  shipping  platform  was  at  the 
west  end  of  the  building.  In  handling  supplies  or 
goods  for  shipping  purposes,  or  taking  goods  into 
the  building,  we  would  sometimes  take  them  along  this 
passageway.  If  unloading  cars  we  would  take  them 
in  from  the  side  doors.  In  the  disposition  of  goods  as 
they  came  in  I  never  had  had  occasion  to  put  them  on 
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this  platform,  but  in  preparing  for  shipment  I  had 
had  occasion  to  take  goods  or  packages  from  this  plat- 
form. I  could  not  say  [47 — 7]  how  frequently. 
I  possibly  was  up  there  fifteen  or  twenty  times  while 
I  worked  there.  It  is  not  a  fact  that  my  duties  called 
me  on  to  this  platform  many  times  a  day.  It  is  not  a 
fact  that  a  great  many  goods  were  stored  there  from 
time  to  time  and  taken  off  from  time  to  time.  The 
occasions  that  called  me  to  the  platform,  the  fifteen 
or  twenty  times  that  I  have  stated  when  I  was  em- 
ployed there,  were  always  in  connection  with  setting 
goods  and  taking  them  down  to  the  first  floor.  As  to 
how  I  would  bring  them  down,  I  tossed  most  of  them 
over  the  edge,  anywhere  along  this  platform.  I 
might  have  taken  some  goods  down  by  carrying  them 
down  the  ladder,  but  I  have  now  no  recollection  that 
I  ever  did  so.  The  methods  that  I  observed  and  that 
I  used  in  disposing  of  the  goods  from  the  platfoiTQ  to 
the  first  floor  was  by  tossing  them  over  the  platform 
to  someone  on  the  first  floor.  I  have  no  recollection 
of  ever  having  taken  down  goods  or  merchandise  from 
the  platfonn  than  in  passing  them  down  to  persons 
standing  below. 

These  coffee  cans  that  were  being  taken  down  that 
day  were  light,  but  they  were  too  bulky  to  toss  them 
down  instead  of  handing  them  down  to  Mr.  Russell 
below.     I  never  saw  them  tossed  down. 

The  height  of  the  platform  above  the  level  of  the 
first  floor  is  eight  or  nine  feet.  I  have  not  measured 
it  so  as  to  give  definitely  the  exact  distance  between 
the  first  floor  and  the  floor  of  the  platform.     In  mov- 
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inp  goods  from  one  end  of  the  building  to  the  other 
and  distributing  tlie  goods  in  the  building  on  the  first 
floor,  the  tloor  of  this  platform  and  this  board  were 
some  distance  above  my  head. 

Q.  And  there  was  no  difficulty  in  you  observing  how 
this  platform  was  arranged — ^how  it  had  been  con- 
structed and  how  the  boards  were  lying  there  ? 

A.  I  never  paid  any  attention  to  it. 

Q.  And  it  was  high  enough  and  light  enough  so  if 
you  had  [48 — 8]  paid  attention  and  looked  at  the 
platfomi  to  see  how  it  was  constructed  that  you  could 
have  seen  it,  how  it  was  supported  and  how  the  board 
was  fastened  there? 

A.  I  presume,  if  I  had  made  an  inspection  I  could 
have  told  it. 

Q.  Now,  this  board  was  in  the  same  position  that  it 
was  in  at  the  time  of  the  accident,  when  you  first  went 
to  wx)rk  there  on  the  first  day  of  June  was  it  not  Mr. 
Hansford  ? 

A.  You  mean — 

Q.  You  had  observed  that  board  there  a  number  of 
times  as  you  were  moving  along  the  floor? 

A.  I  had  not. 

Q.  Had  never  noticed  this  board? 

A.  Never  noticed  it. 

Q.  It  was  fastened,  was  it  not,  or  was  resting  upon 
a  couple  of  cleats  that  had  been  attached  to  the  up- 
rights? 

A.  It  was. 

Q.  You  noticed  that?        A.  After  I  was  hurt. 

Q.  You  never  noticed  it  before  ?        A.  No,  sir. 
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Q.  If  you  had  looked  in  that  direction  at  any  time 
you  would  have  seen  it,  w^uld  you  not  I 

A.  I  suppose  a  person  could. 

I  don 't  remember  what  use  was  made  of  this  board 
when  I  first  went  to  work  for  Stone-Ordean-Wells 
Company.  As  to  whether  I  remember  of  anytliing 
being  on  this  board,  resting  on  this  board,  when  I 
entered  the  employ  of  Stone-Ordean-Wells  Com^ 
pany,  I  paid  no  attention  to  it. 

Q.  Didn't  you  notice  the  board  there  at  that  time 
or  some  time  after  when  you  went  into  their  employ  ? 

A.  I  did  not. 

Q.  Didn't  you  observe  what  use  was  made  of  the 
board  when  you  first  went  to  work  for  the  company  ? 
[49—9]     A.  I  did  not. 

Q.  Isn  't  it  a  fact  that  at  that  time  there  were  some 
spices  placed  upon  this  board  ? 

A.  I  don 't  know. 

Underneath  this  platform  and  about  four  or  five 
feet  from  the  passageway  and  the  edge  of  the  platform 
were  the  scales  and  there  were  some  shelves  around 
in  the  apartment  where  the  scales  were.  As  to  the 
use  that  was  made  of  the  shelving  that  was  in  this 
apartment  where  the  scales  were  located,  I  believe 
that  had  spices  and  a  few  goods  like  that  in  there. 
I  don 't  know  that  this  board  that  was  up  above,  rest- 
ing on  the  cleats,  was  made  use  of  for  the  same  pur- 
pose, in  putting  spices  on  that  board.  I  have  no 
recollection  as  to  ever  having  seen  any  spices  or  any 
like  goods  put  on  that  board.  It  is  not  a  fact  that 
after  I  went  into  the  employ  of  the  company  I  and 
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Mr.  Russell  removed  the  spices  that  had  been  placed 
upon  this  shelf.  It  is  a  fact  that  I  helped  remove 
some  of  the  goods  and  spices  that  had  been  stored  on 
the  shelves  in  this  apartment  in  which  the  scales  were 
located.  As  to  how  long  after  I  conuncuced  working 
there  it  was  when  I  helped  to  remove  the  merchandise 
from  the  shelves  in  this  apartment  where  the  scales 
were  located,  I  presume  two  or  three  days — a  day  or 
80.  As  to  how  long  before  the  time  of  the  injury 
this  shelving  and  the  merchandise  that  had  been  kept 
there  was  removed  from  this  apartment,  I  presume 
it  was  about  two  weeks  and  a  half. 

As  to  the  poi-tion  of  the  platfonn  where  I  was  em- 
ployed when  I  had  occasion  to  throw  down  goods  and 
merchandise,  it  depended  on  where  the  goods  were 
located.  There  were  goods  on  most  of  the  platform 
and  would  toss  the  goods  from  the  platform  from  the 
east  and  west  end  but  most  of  them  were  tossed  over 
at  the  west  end. 

As  to  whether  the  floor  of  the  platfonn  consisted 
of  [50 — 10]  boards  extending  in  a  northerly  and 
easterly  direction,  I  never  paid  any  attention  to  that. 
I  have  no  recollection  now  as  to  how  the  boards  were 
laid.  The  board  that  was  below^  the  platform  be- 
tween the  uprights  was  l,^ing  east  and  west.  As  to 
whether  I  noticed  that  before  the  time  of  the  accident, 
I  never  noticed  the  board.  As  to  whether  I  had  paid 
any  attention  to  my  surrounding  there  and  taken  a 
look  at  the  way  the  floor  of  the  platform  was  con- 
structed and  the  position  of  these  boards.  I  do  not 
know  as  I  would  have  seen  it  at  a  glance.     If  I  had 
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gone  there  purposely  and  examined  it  I  would  have. 
These  coffee  cans  that  I  was  handing  down  to  Mr. 
Bussell  that  afternoon  were  located  upon  the  plat- 
form close  to  the  center  upright  and  they  were 
possibly  three  or  four  feet  back  from  the  edge  of  the 
platform.  At  the  time  the  board  broke  I  had 
handed  down  some  of  the  cans,  and  the  way  in  which 
I  handed  them  down,  I  picked  them  up  with  both 
hands,  stepped  to  the  edge,  leaned  over  and  handed 
them  down  to  Mr.  Russell. 

Q.  And  which  have  you  reference  to,  the  edge  of 
the  platform  or  the  edge  of  the  board  ? 

A.  I  stepped  to  the  edge  and  handed  them  over. 

Q.  Yes,  but  in  stepping  to  the  edge  of  the  board 
you  naturally  would  have  to  step  about  three  or  four 
inches  lower  to  reach  the  board  than  you  would  by  re- 
maining on  the  platform,  would  you  not  ? 

A.  I  guess  it  is  that  much  lower. 

Q.  Do  you  remember  whether  you  remained  on  the 
platform  in  handing  down  the  first  two  or  three  cans 
or  stepped  down  on  the  board. 

A.  I  do  not. 

Q.  Don't  you  remember?        A.  No,  sir. 

Q.  So  that  as  far  as  you  now  recall,  the  first  two  or 
three  cans  might  have  been  handed  down  to  Mr.  Rus- 
sell standing  below  without  stepping  on  the  board  at 
all?     [51—11] 

A.  I  could  not  say  as  to  that. 

As  to  how  this  matter  came  up  of  getting  the  cans 
and  what  tbe  conversation  was  I  had  with  Mr,  Russell 
and  who  first  made  reference  to  the  cans,  whether  I 
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or  ^Ir.  Russell,  1  don't  remember  who  mentioned  it; 
first.  I  don't  rememlxn-  how  the  talk  came  up  at  all. 
I  had  been  wheeling  goods  out  on  the  shipping  plat- 
form just  prior  to  the  time  I  went  to  the  platfoim  to 
get  these  cans.  As  to  how  I  happened  to  go  on  to  the 
platform  to  get  these  cans,  I  was  ordered  there  by  Mr. 
Russell. 

Q.  I  wish  you  would  tell  us  what  he  said  in  that  re- 
gard f 

A.  He  si\id,  "Go  up  and  get  me  down — go  up  and 
hand  me  down  those  cans." 

Q.  Then  you  don 't  know  the  conversation  with  ref- 
erence to  the  cans  preceding  the  order  that  came  from 
Mr.  RusselH 

A.  There  was  some  conversation  about  the  weight 
of  them  or  something  that  was.  I  don't  remember 
the  exact  words  of  it. 

Q.  He  then  told  you  to  go  up  on  the  platform  and 
hand  down  the  cans  to  him  ? 
A.  Yes,  sir. 

Q.  Is  that  all  that  was  said  by  Mr.  Russell '? 
A.  That  is  all  I  remember  of. 

I  went  up  on  the  platform  and  handed  the  cans 
down.  I  could  not  tell  you  how  far  this  board  ex- 
tended beyond  the  edge  of  the  platform.  You  may 
understand  me  to  say  that  I  had  never  observed  this 
board  there  and  had  never  observed  the  condition  that 
existed  there  prior  to  the  time  that  the  board  broke 
with  me,  and  had  never  observed  that  there  was  a 
space  of  about  three  or  four  inches  between  the  edge 
of  the  surface  of  the  floor  of  the  platform  and  the  sur- 
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face  of  the  board  as  it  extended  between  the  two  up- 
rights. As  to  whether  it  isn't  a  fact  that  on  frequent 
occasions  I  had  been  engaged  during  the  time  I  was 
employed  there  handing  down  merchandise,  boxes 
and  articles  from  [52 — 12]  the  east  end  of  the 
platform  the  same  place  where  I  was  working  that 
afternoon  to  a  person  standing  below  just  as  I  was 
doing  that  afternoon,  not  that  I  remember  of.  I 
don't  remember  of  having  done  that  very  thing  mth 
Mr.  McDonough.  I  going  to  the  platform  and  get- 
ting the  cans  of  goods  and  handing  them  over  to  him. 
Nor  have  I  any  recollection  of  ever  having  done  so 
with  Mr.  Eussell.  I  have  no  recollection  of  standing 
on  the  first  floor  of  the  building  and  someone  else  on 
the  platform  handing  down  goods  to  me  below.  I 
have  stood  down  on  the  first  floor  and  a  person  on  the 
platform  tossing  them  down  to  me.  As  to  whether 
that  was  done  frequently,  I  cannot  tell  you  the  num- 
ber of  times  when  I  was  standing  down  on  the  floor 
and  someone  on  the  platfonn  would  toss  the  goods 
down  to  me.  I  recall  having  stuff  tossed  down  to  me, 
but  I  have  no  recollection  as  to  the  number  of  times 
that  was  done.  In  doing  that  kind  of  work  as  the 
things  came  down,  a  person  would  have  to  bend  his 
head  back  in  catching  the  goods  as  they  came  down, 
and  one's  vision  would  be  on  the  article  they  were 
tossing  to  him.  As  to  whether  in  waiting  and  looking 
for  the  article  one's  vision  and  sight  would  be  in  the 
direction  of  this  board,  a  person  would  naturally 
have  to  look  up. 

Q.  But  during  all  this  time  you  never  noticed  the 
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way  that  this  l)oard  was  located  there? 
A.  Never  did. 

Q.  Never  noticed  that  it  wasn't  a  j»art  of  tlio  phit- 
f onn  i 

A.  Never  did. 

Q.  Never  noticed  that  it  was  from  three  to  four  in- 
ches below  the  edge  of  the  platform? 

A.  Never  did. 

I  had  a  talk  with  Mr.  Johnston  at  my  house  last 
July,  telling  him  how  the  accident  occurred.  At  that 
time  T  made  a  statement  of  the  facts  and  he  noted  it 
down  and  had  it  [53—13]  written  out  and  sub- 
mitted the  statement  to  me  for  reading.  I  did  not  tell 
him  that  the  facts  as  therein  given  were  correct. 

Q.  Isn't  it  a  fact  that  you  told  him  that  the  facts 
as  stated  in  the  statement  he  had  written  down  were 
correctly  stated  and  that  before  signing  it  you  wanted 
to  see  your  attorneys? 

A.  I  don't  know  as  I  did  tell  him  that. 

Q.  Have  you  no  recollection  about  that? 

A.  No,  sir. 

Q.  Have  you  any  recollection  now  as  to  what  you 
did  tell  him  at  the  time?        A.  No. 

Q.  You,  however,  refused  to  sign  the  statement  at 
that  time  ?        A.  I  did. 

Q.  Never  did  sign  it  aftei^ards? 
A.  No,  sir. 

Q.  Did  you  tell  Mr.  Johnston  then,  anything  as  to 
whether  the  statement  was  correct  or  not  ? 

A.  I  didn't  talk  very  much  to  Mr.  Johnston  about 
it. 
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Q.  Made  no  comment  one  way  or  the  other  ? 
A.  No,  sir. 

As  to  whether  this  paper  which  you  have  handed 
me  is  not  the  paper  Mr.  Johnston  handed  me  to  read 
which  he  had  taken  down  at  the  time  he  talked  with  me 
about  the  case  or  about  the  accident,  I  believe  it  is 
something  similar.  I  did  not  after  reading  the  state- 
ment call  Mr.  Johnston's  attention  to  any  portion  of  it 
that  was  not  correct.  I  didn  't  tell  him  with  reference 
to  going  on  the  platform  that  I  went  on  the  platform 
at  my  own  suggestion  to  hand  down  the  cans.  I  made 
no  such  statement  or  statements  in  substance  to  that 
effect.  I  believe  I  did  state  to  Mr.  Johnston  at  that 
time  that  there  was  in  front  of  the  platform  and 
about  four  inches  lower  than  the  platform  an  inch 
board,  twelve  inches  wide,  which  was  nailed  to  cleats 
on  the  upright  posts  or  pillars  not  otherwise  sup- 
ported, but  that  I  didn't  know  that  this  board  was  not 
safe  and  not  otherwise  [54 — 14]  supported.  I 
didn't  make  the  statement  to  him  that  in  handing  the 
first  two  or  three  cans  down  to  Mr.  Russell  below  I 
stepped  down  on  the  board  there  with  one  foot  or 
both  feet  while  I  was  doing  that. 

Redirect  Examination. 
The  side  door  through  which  a  portion  of  the  goods 
were  brought  in  was  on  the  south  side  of  the  building. 
There  is  a  delivery  track  for  carload  goods — cars  to 
stand  on  running  along  the  side  of  this  building. 
There  are  three  or  four  side  doors  on  the  south  side  of 
the  building,  and  those  are  the  doors  I  referred  to  as 
side  doors.     The  delivery  platform  was  on  the  west 
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end.  Three  or  four  days  after  my  injury  I  returned 
to  the  building  to  get  my  pay.  I  went  out  in  the 
warehouse  to  make  some  observations.  I  saw  the 
board  at  that  time  and  observed  how  it  had  been  held 
up.  It  had  no  other  support  than  the  cleats  on  the 
uprights  at  either  end. 

With  reference  to  the  visit  made  by  Mr.  Johnston, 
that  was  Mr.  J.  H.  Johnston,  one  of  the  attorneys 
here  for  the  defendant.  I  was  at  home  at  the  time 
this  visit  was  made  and  it  was  made  sometime  the 
first  day  of  July.  The  reason  he  gave  for  asking  for 
a  statement  from  me  was  so  that  they  might  effect  a 
settlement.  The  conversation  I  had  with  Mr.  John- 
ston was  in  the  form  of  questions  and  answers.  He 
asked  the  questions  and  replied  to  some  questions  that 
were  made.  He  made  some  memoranda  on  a  paper 
and  very  short  time,  a  few  days,  afterwards,  this 
paper  here  that  has  been  shown  to  me  was  presented 
to  me.  I  read  it  over  at  the  time  it  was  presented  to 
me,  but  not  much  of  anything  was  said  about  it. 
There  was  no  request  made  of  me  in  reference  to  it, 
nor  to  sign  it.  I  never  did  sign  it.  Nothing  more 
was  said  about  the  matter  at  that  time  nor  was  any- 
thing said  as  to  why  I  didn't  want  to  sign  it,  nor  was 
I  called  on  afterwards  to  sign  it.  As  to  [55 — 15] 
what  my  condition  w^as  at  the  time  with  reference  to 
suffering  to  any  extent  of  Mr.  Johnston's  visit,  my 
arm  was  swollen  to  two  or  three  times  its  normal  size 
and  I  was  suffering  considerably,  mentally  and  physi- 
cally. 
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Recross-examination. 

I  stated  that  Mr.  Johnston  came  to  get  a  statement 
from  me  for  the  purpose  of  seeing  whether  a  settle- 
ment could  be  made.  He  stated  that  he  wanted  to 
get  a  statement  so  he  could  report  to  headquarters. 
I  do  not  remember  what  else  he  might  have  said. 
As  to  whether  he  said  anj^thing  about  settlement  at 
all,  he  has  mentioned  it,  but  I  don't  know  whether 
it  was  the  day  he  came  to  get  the  statement  or  not. 
I  believe  it  was  sometime  in  July  when  he  spoke  to 
me  about  settlement,  but  I  could  not  tell  whether  it 
was  before  or  after  this  statement  had  been  taken. 
(Examination  by  the  Court.) 

These  cans  that  I  was  handing  down  were  empty, 
they  were  all  handed  down  where  that  board  is  below 
the  level  of  the  platforai.  As  to  whether  when  I 
came  out  and  leaned  over  I  stepped  out  on  the  board 
or  stepped  out  the  edge  of  the  platform,  I  do  not 
remember  if  I  was  on  the  board  or  not  while  the  first 
cans  were  handed  down.  I  guess  that  I  was  on  the 
board  when  it  broke  with  me. 

Q.  Well,  do  you  know? 

A.  I  could  not  say  for  sure. 

The  board  was  from  three  and  a  half  to  four  inches 
lower  than  the  level  of  the  platform.  I  do  not  re- 
member any  offset  as  one  would  go  there  and  step 
down.  There  was  no  light  overhead,  but  there  was 
light  on  the  west  end.  It  threw  the  light  over  the 
platforai  through  the  window  and  I  believe  part  of 
the  window  is  above  the  platform  about  half  a  win- 
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(low  on  the  west  end.     As  to  what  was  in  front  of  me 
as  1  was  facing  out  to     [56—16]     let  the  cans  down 
there  is  a  pathway  there  and  the  doors  were  open  at 
the  west  end  and  the  door  was  open  on  the  south  side. 
As  to  what  I  observed  as  I  looked  to  let  these  cans 
down  in  the  way  of  an  offset  in  the  front  of  the  plat- 
fonn,  I  did  not  observe  any.     I  presume  that  board 
was  about  ten  or  twelve  inches  wide. 
Recross-examination. 
There  was  a  side  door  to  the  south  and  I  was  prac- 
tically facing  this  door  as  I  was  standing  on  the  plat- 
fonn  handing  down  these  cans. 

[Testimony  of  John  W.  Chaddick,  for  Plaintiff.] 
JOHN  W.  CHADDICK,  a  witness  called  on  be- 
half of  the  plaintiff,  testified  as  follows: 

Direct  Examination. 
My  name  is  John  W.  Chaddick  and  at  present  I 
am  keeping  books  for  the  Billings  Electric  Supply 
Company.  I  was  in  the  employ  of  the  Stone-Or- 
dean-Wells  Company  in  June  and  previous  to  June, 
1912.  I  had  been  with  them  about  twenty-two 
months.  I  remember  of  a  platform  on  the  first  floor 
of  their  warehouse  and  I  remember  when  the  board 
was  put  up  there  between  these  two  upright  posts. 
As  near  as  I  can  figure  that  was  done  somewhere 
along  about  February  or  March,  1912.  After  the 
board  had  been  put  up  there  whole  cartons  of  spices, 
bulk  spices,  were  put  upon  this  board  and  they  re- 
mained there  probably  five  or  six  wrecks,  I  think.  I 
remember  when  Mr.  Hansford  came  to  work  there 
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and  those  spices  had  been  removed  prior  to  his  com- 
ing there.  I  helped  to  take  them  down  myself,  and 
the  occasion  of  their  being  taken  down,  the  board 
had  gotten  weak  from  the  weight  of  the  spices  and 
sagged  down.  After  the  spices  were  put  up  there  I 
put  some  supports  under  the  center,  and  if  I  re- 
member right  these  supports  were  jerked  off  after 
the  spices  were  taken  down.  The  support  that  this 
board  had  at  either  end,  I  think  it  was  two  by  four, 
or  something  of  the  kind,  spiked  to  these  uprights, 
those  large  timbers  that  run  up  there.     [57 — 17] 

I  left  the  employ  of  the  company  on  the  15th  of 
June  and  as  far  as  I  remember  at  the  time  when  I 
left  this  board  was  in  the  same  condition  which  I 
have  described.  As  to  any  directions  given  to  put 
the  board  up  there,  if  I  remember  right,  I  made  the 
suggestion  of  putting  the  shelf  up  and  putting  these 
old  cartons  of  old  spices  up  out  of  the  way  and  Mr. 
Russell  he  sanctioned  the  suggestion.  He  said,  "Go 
ahead  and  put  the  board  up  there."  That  might  not 
be  exactly  the  words  but  that  was  the  substance  of  it. 
In  passing  by  this  board  on  the  floor  below,  unless  a 
person  absolutely  knew  they  would  take  it  to  be 
originally  a  part  of  the  platform.  That  is  the  way 
they  would  take  it. 

Cross-examination. 

I  think  the  board  was  put  there  at  my  suggestion 
for  the  purpose  of  putting  these  spices  on  it,  and  up 
to  the  time  that  a  portion  of  the  articles  were  re- 
moved on  accoimt  of  the  sagging  of  the  board  the 
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t'litiri'  board  was  used  as  a  shelf  for  tliese  spices. 
The  spiees  were  all  removed  at  the  same  time.  I  am 
not  sure  as  to  the  time  when  this  removal  took  place 
but  I  think  it  was  before  Mr.  Hansford  went  to  work. 
Could  not  say  for  sure  how  long  before,  but  in  the 
neighborhood  of  two  or  three  weeks  any  way  and 
perhaps  longer.  As  to  whether  after  the  spices  had 
been  removed  the  board  remained  in  this  sagged  posi- 
tion. I  tried  to  boost  the  board  back  to  the  original 
position,  but  if  I  remember  right  the  cleats  were 
jerked  off  at  that  time.  I  do  not  remember  whether 
the  board  sagged  a  little  or  whether  it  was  practi- 
cally straight — I  could  not  say  as  to  that.  It  is  not 
a  fact  that  only  a  portion  of  the  spices  were  removed 
from  the  center  of  the  board — they  were  all  removed. 
As  to  the  condition  of  this  apartment  under  the  plat- 
form and  whether  there  was  any  shelving  there, 
there  was  shelving  plumb  around  the  scales.  There 
were  shelves  in  that  entire  apartment  for  the  spices 
awaiting  the  preparation  and  getting  ready  of  the 
spice-room.  Part  of  the  spices  which  had  been  on 
shelves  under  the  platforai  were  [58 — 18]  re- 
moved a  day  or  two  before  Hansford  started  to  work, 
and  they  still  continued  on  to  remove  for  a  few  days 
after  he  came  there.  The  stuff  was  being  moved  at 
the  time  he  came  there.  All  had  been  removed  to 
the  spice-room  before  I  left  their  employ,  and  there 
were  no  spices  left  on  the  board  or  underneath  the 
platfonn  at  the  time  I  left  there. 

I  had  been  up  on  top  of  this  platform  for  the  pur- 
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pose  of  handing  down  articles  of  merchandise.  I 
was  in  the  courtroom  this  morning  while  Mr.  Hans- 
ford gave  his  testimony  and  the  manner  in  which 
he  stated  that  the  goods  were  handed  in  removing 
them  from  the  platform  was  about  the  way  it  was 
done.  'When  the  goods  were  light  we  would  toss 
them  down  and  when  they  were  too  heavy  to  toss, 
we  would  lift  them  down — kind  of  scoot  them  off  over 
the  side  if  too  heavy  to  toss  over.  I  knew  the  con- 
dition of  the  board  and  knew  it  was  lower.  Of 
course,  I  knew  the  board  was  there,  put  it  there  and 
knew  the  conditions  of  the  board,  otherwise  I  might 
have  put  my  foot  on  the  board. 

Q.  Aside  from  the  knowledge  of  the  fact  that  the 
board  was  lower  than  the  platform  you  had  no  diffi- 
culty, had  you,  in  seeing  that  the  board  was  some 
lower  than  the  floor  of  the  platform  ? 

A.  Sure,  I  had  no  difficulty  in  seeing  it  or  any- 
think  like  that. 

Redirect  Examination. 

If  I  would  have  been  in  Mr.  Hansford's  place^ 
knowing  no  more  than  he  did  about  it,  nine  out  of 
ten,  or  ninety-nine  out  of  one  hundred,  I  would  have 
put  my  foot  on  the  board. 

Recross-examination. 

I  know  nothing  as  to  the  extent  of  Mr.  Hansford's 
knowledge  with  reference  to  the  position  of  that 
board.  I  was  in  the  basement  from  the  time  Mr. 
Hansford  came  there  until  I  left. 

Q.  You  don't  mean  to  say — you  didn't  mean  to 
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say,  do  you,     [59—19]     that  anyone  standin«r  upou 
this  board  could  not  have  noticed  the  difiference  in 
tho  lieight  or  surface  of  this  board  and  the  height  or 
surface  of  this  platform  f 

A.  Sure  they  could  have  noticed  the  difference. 

[Testimony  of  Dr.  A.  J.  Movius,  for  Plaintiff.] 

Dr.  A.  J.  Moviiis,  called  and  sworn  as  a  witness 
on  behalf  of  the  plaintiff,  testified  as  follows: 

My  name  is  Arthur  J.  Movius;  my  profession  is 
physician  and  surgeon,  and  I  have  been  engaged  in 
the  practice  of  medicine  and  surgery  nine  years.  I 
have  been  in  Billings  two  years;  know  Mr.  Hansford 
and  treated  him  during  the  year  1912  for  his  injury. 
Saw  him  first  about  the  middle  of  August,  I  believe, 
and  there  was  a  fracture  dislocation  in  the  elbow 
joint  of  his  right  arm.  There  was  no  motion  in  the 
ann  that  he  could  perform  for  himself.  By  apply- 
ing force,  it  could  be  moved  an  inch  or  two,  perhaps. 
He  had  no  wrist  motion  at  that  time.  I  operated 
upon  the  ai-m  and  found  a  fracture  dislocation.  The 
head  of  the  radius  was  fractui-ed  in  three  pieces 
There  was  a  forward  dislocation  of  the  lower  end 
of  the  upper  ai-m  and  the  point  of  the  elbow  was 
fractured  off  and  out  of  the  joint  where  it  should 
be.  At  the  operation  two  of  the  fractured  pieces  of 
the  bone  were  removed.  From  the  head  of  the 
radius  and  the  broken  piece  of  bone  that  foiTns  the 
point  of  the  elbow  was  wired  back  on  to  its  member 
and  removed  the  two  pieces  of  the  bone  from  the 
head  of  the  radius,  and  restored  some  of  the  motion 
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this  way.  At  the  present  time  the  elbow  has  about 
three  or  four  inches  active  motion  and  the  injury  as 
it  is  now  is  a  permanent  one.  As  to  what  may  be  ex- 
pected in  the  way  of  improvement,  the  amount  of  im- 
provement will  not  be  much  unless  further  operative 
procedure  is  gone  through  and  then  we  cannot  prom- 
ise anjrthing.  The  arm  causes  pain  and  suffering  in 
its  present  condition,  and  there  is  a  reasonable  prob- 
ability that  it  will  last  for  some  time.  You  cannot 
say  how  long  because  of  the  nature  of  the  injury.  I 
took  an  X-ray  picture  of  his  elbow  and  have  them 
with  me.  (Witness  [60 — 20]  producing  X-ray 
plates.) 

X-ray  plates  offered  and  admitted  in  evidence  as 
Plaintiff's  Exhibits  1,  2  and  3,  and  it  was  agreed  that 
the  American  Tables  of  Mortality  show  the  expec- 
tancy of  life  of  thirty  years  to  be  thirty-five  and 
thirty-three  hundredths  years. 

Plaintiff  rests. 

[Testimony    of    Thomas    J.    McDonough,    for 
Defendant.] 

THOMAS  J.  Mcdonough,  a  witness  called  and 
sworn  in  behalf  of  the  defendant,  testified  as  fol- 
lows: 

My  name  is  Thomas  J.  McDonough ;  reside  at  Bill- 
ings, Montana,  and  am  the  manager  of  the  Stone- 
Ordean-Wells  Company  here  in  Billings.  I  have 
held  that  position  three  years  and  nine  months  and 
was  manager  on  the  21st  of  June,  1912.  Am  ac- 
quainted with  the  plaintiff;  he  worked  for  our  com- 
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paiiy  (luring  the  month  uf  June,  1912.  The  model 
which  has  becu  exhibited  here  is  a  fair  representa- 
tion of  the  phitforni  with  reference  to  which  testi- 
mony has  been  given.  The  platform  was  constructed 
in  the  month  of  August,  1911,  and  was  put  in  for  the 
}>urpose  of  storing  on  it  light  merchandise,  such  as 
boxes  of  clothes-pins,  paper-cutters,  empty  coffee 
cans  and  different  kinds  of  light  material  in  the 
grocery  line.  I  remember  about  the  time  when  this 
board  was  put  in  between  these  uprights.  The  pur- 
pose of  putting  up  that  board  was  to  serve  as  a  shelf 
for  holding  some  of  these  bulk  spices.  We  had  no 
apartment  there  to  keep  the  spices  at  the  time  the 
board  was  put  up  but  just  a  temporary  spice-room 
built  under  the  platfonn  where  the  scales  were. 
That  is  the  place  underneath  the  platform  between 
the  two  uprights  extending  backwards.  The  ar- 
rangement made  under  the  platform  for  the  storing 
of  spices  was  shelving,  and  we  retained  the  spices 
in  that  locality  approximately  eight  months,  until 
the  room  or  apartment  for  the  storing  of  the  spices 
had  been  completed  upstairs.  This  board  or  shelf 
was  never  intended  to  be  used  nor  w^as  it  used  for  any 
other  purpose  [61—21]  than  as  a  shelf  for  the 
storing  of  the  spices  and  other  articles  of  merchan- 
dise such  as  could  be  placed  there.  It  was  used  for 
the  storing  of  spices,  at  the  time  the  plaintiff  went 
into  our  employ,  these  spices  had  not  been  removed. 
With  reference  to  the  spices  that  were  shelved  under 
the  platform  they  had  not  been  removed  at  the  time 
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Mr.  Hansford  entered  our  employ,  not  to  my  knowl- 
edge. I  think  it  was  about  a  week  after  he  entered 
our  employ  that  we  finally  cleared  out  the  spices 
underneath  the  platform.  As  to  whether  the  spices 
had  been  removed  from  the  board  at  the  time  Mr. 
Hansford  entered  our  employ,  that  I  could  not  an- 
swer. I  don't  know  whether  the  spices  were  on  that 
shelf  at  that  time  or  not.  I  don't  remember.  I  am 
quite  sure  these  spices  on  the  board  and  the  spices 
that  were  stored  underneath  the  platform  were  all 
removed  about  the  same  time.  The  size  of  the  plat- 
form is  about  as  has  been  stated,  thirty  feet  in  length 
and  twenty  feet  wide  and  extends  from  the  west  wall 
of  the  building  about  one-third  of  the  way  up  the 
length  of  the  building.  There  is  a  large  shipping 
door  at  the  west  end  of  the  platform  which  is  our 
main  door  getting  into  the  house  and  out  of  it.  Be- 
sides, there  is  a  window  over  the  door  in  the  west 
wall  of  the  building  right  in  the  center  of  the  build- 
ing. The  edge  of  the  platform  comes  right  up  to  the 
north  edge  of  the  door  opening.  It  is  a  double  slid- 
ing door,  and  when  open  there  is  a  space  eight  feet 
in  width  and  eleven  feet  in  height.  There  is  a  win- 
dow over  the  door  and  the  side  of  the  window  is  about 
five  by  five  feet.  As  to  the  openings  on  the  south 
side  of  the  building,  there  are  three  doors,  they  are 
smaller  than  the  one  that  opens  on  the  west  end. 
There  are  no  windows  on  the  south  side  of  the  build- 
ing. There  are  doors  and  windows  on  the  east  end 
of  the  building,  and  at  the  time  of  the  accident  the 
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dooi-s  were  all  wide  open.  It  is  very  light  in  that 
part  of  the  building  where  this  platform  is  located. 
I  had  frequent  occasion  to  be  in  the  vicinity  of  this 
platform  during  the  time  that  this  board  [62 — 22] 
was  attached  between  the  two  uprights  at  the  east 
end  of  the  platform  and  it  could  be  very  easily  ob- 
sen'ed  that  the  board  was  not  on  the  same  level  with 
the  floor  of  the  platform.  During  the  time  that  Mr. 
Hansford  was  working  there  I  was  frequently  off 
and  on  the  pTatfonn  for  the  purpose  of  putting  down 
merchandise  and  taking  some  up.  I  have  done  that 
work  myself  at  times.  It  was  very  readily  observable 
to  anyone  standing  on  the  platform  that  the  board 
was  not  on  the  same  level  with  the  floor  of  the  plat- 
form. This  was  observ^able  as  well  from  the  floor 
below.  I  am  quite  sure  that  I  have  had  occasion 
to  take  goods  or  merchandise  from  the  platform  and 
hand  them  down  when  Mr.  Hansford  was  standing 
below  and  handing  them  down  to  me.  The  distance 
from  the  floor  of  the  building  up  to  the  floor  of  the 
platform  is  about  eight  feet.  As  to  the  kind  of  a  day 
it  was  on  which  this  accident  happened,  it  was  a  very 
hot,  sunshiny  day.  I  never  noticed  anybody  in  my 
employ  engaged  in  that  kind  of  work  in  taking  down 
goods  from  the  platform  and  handing  them  down  to 
the  one  standing  down  below  use  this  board  as  a  foot 
rest  to  st«p  upon  in  handing  down  the  goods.  The 
principal  part  of  the  W'Ork  done  by  our  employees 
and  of  the  plaintiff  particularly  during  the  time  he 
was  employed  by  us  is  down  at  the  west  end  in  front 
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of  this  platform.  They  have  to  go  back  and  forth 
through  there  probably  one  hundred  times  a  day. 
The  scale  is  right  under  this  platform  and  the  dis- 
tance from  the  edge  of  the  platform  back  to  where  the 
scales  stand  is  four  feet. 

Cross-examination. 
I  have  been  in  the  employ  of  this  company  as  gen- 
eral manager  for  three  years  and  eight  months  and 
have  the  general  supervision  of  all  the  work  at  this 
point.  I  have  assistance  in  the  office  and  it  is  my 
custom  to  actually  engage  in  handling  merchandise. 
I  also  look  after  the  office  work  but  not  all  of  it. 
A&  to  what  portion  of  my  time  I  would  spend  out 
there  [63 — ^23]  handling  merchandise,  that  would 
be  hard  to  determine,  just  the  exact  proportion  of 
my  time.  The  handling  of  the  merchandise  is  a 
portion  of  the  business  that  has  to  be  looked  after  and 
I  get  out  there  and  work  myself  with  the  men.  It 
is  not  only  when  there  is  no  sufficient  assistance  out 
there  to  get  the  work  out  when  I  go  out  to  help,  I  go 
out  every  day  and  work  some  on  the  floor.  I  could 
not  remember  now  if  my  attention  was  called  to  it 
specifically  the  various  articles  which  I  have  helped 
others  handle.  There  was  nothing  particular  about 
the  merchandise  which  I  assisted  Hansford  in 
handling  which  fixed  it  in  my  mind  other  than  the 
same  would  be  put  in  there.  There  was  nothing 
special  about  it.  I  have  a  distinct  clear  recollection 
of  assisting  Hansford  in  his  work  out  there  in 
handling  merchandise,  both  on  the  platform  and 
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down  bel(>\v  at  diffeix.mt  times  as  the  occasion  might 
happen.  I  mean  to  say  that  I  have  stood  down  below 
and  have  had  Hansford  hand  down  articles  to  me. 
I  remember  that,  but  1  could  not  remembej-  the  char- 
acter of  the  goods  nor  could  I  remember  the  days  it 
was.  I  could  not  remember  where  I  stood  and  where 
he  stood,  not  right  at  the  exact  spot.  M  to  whether 
I  remember  whether  it  was  handed  down  or  tossed 
down,  it  was  both.  I  knew  this  board  was  there,  but 
did  not  know  how  it  had  been  constructed.  I  had 
not  personally  told  these  men  that  it  was  a  dangerous 
situation  and  to  take  these  spices  off  there.  I  never 
told  them  anything  about  it  being  up  there.  My 
recollection  is  clear  as  to  the  condition  of  that  board 
—the  condition  that  board  w^as  in  and  the  stuff  up 
there.  There  was  never  anything  in  the  condition 
about  the  weight  on  this  board  which  occasioned  the 
removal  of  the  stuff  from  it,  no  occasion  that  ever 
had  me  tell  any  men  to  remove  anything  from  it.  I 
didn't  observe  that  the  weight  upon  this  board  was 
sagging  it  down  and  leaning  over  there.  I  was  not 
present  when  the  board  was  put  up  there.  My  at- 
tention was  caUed  to  it  the  first  time  I  came  out  on 
the  floor,  I  noticed  it.  As  to  whether  I  examined  to 
see  how  it  was  put  up,  [64^-24]  I  looked  and  saw 
it  was  a  shelf  put  up.  A  temporary  shelf,  because 
they  were  putting  up  lots  of  temporary  shelving  at 
that  time.  I  don't  remember  the  exact  date  when 
this  stuff  was  taken  off  of  this  shelf.  Mr.  Hansford 
was  in  the  employ  of  the  company  at  the  time  the 
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spices  were  removed  from  down  below,  and  I  think 
Mr.  Hansford  was  there  when  they  were  removed 
from  the  shelf.  As  to  the  removal  of  the  goods  from 
the  shelf,  I  have  no  recollection  about  it  other  than 
those  spices,  to  the  best  of  my  recollection  were  all 
moved  about  the  same  time.  Some  of  the  spices 
down  below  were  moved  after  Mr.  Hansford  joined 
forces  with  us. 

[Testimony  of  Cass.  Gr.  Russell,  for  Defendant.] 

•CASS.  G.  RUSSELL,  called  and  sworn  as  a  wit- 
ness on  behalf  of  the  defendant,  testified  as  follows : 

My  name  is  Cass.  G.  Eussell;  live  at  Vancouver, 
Washington,  and  am  twenty-one  years  of  age.  My 
parents  are  living  here  in  Billings ;  my  father  is  in 
business  here,  the  Russell  Lumber  Yards.  I  have 
been  in  the  employ  of  the  defendant  company.  The 
last  time  I  was  employed  was  from  about  the  first 
of  March,  1911,  to  the  28th  day  of  December,  1912. 
I  was  in  the  employ  of  the  company  during  the  month 
of  June,  1912,  as  shipping  clerk,  and  was  doing  my 
work  in  the  west  end  of  the  building  where  this  plat- 
form is  located.  I  am  acquainted  \si.th  the  plaintiff, 
Mr.  Hansford;  he  worked  there  during  the  time  I 
was  shipping  clerk.  I  do  not  remember  the  exact 
month  when  this  board  was  put  between  these  two 
uprights  in  front  of  the  platform,  that  it  was  there 
in  February  or  March,  1912.  It  was  put  up  there 
for  the  purpose  of  holding  the  bulk  spices  we  had  in 
there.  We  had  no  other  room  to  place  them  without 
having  the  spices  distributed  all  over  the  house,  so 
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the  Ixiard  was  put  up  there  to  hold  all  bulk  spices. 
It  was  uever  used  for  any  other  purpose.  I  remem- 
ber the  oecasioii  of  this  accident  that  befell  Mr.  Hans- 
ford and  I  am  the  person  to  whom  the  coffee  cans 
were  handed.  As  to  how  it  came  about  these  cans 
were  handled,  it  was  the  last  order  during  the  day. 
We  were  [65 — 25]  just  about  through,  about 
three  o'clock.  It  was  the  last  consignment  of  goods 
going  to  different  parties  and  this  was  a  Stone- 
Ordean-Wells  Company  order  to  put  up  to  ship  to 
them.  I  looked  at  the  order  and  read  it  off  and 
there  were  a  certain  number  of  coffee  cans  to  go 
back  to  the  home  house,  and  I  noticed  they  were  be- 
low shipping  weight.  The  shipping  weight  is  135 
pounds,  that  is,  the  minimiun.  If  you  ship  less  than 
135  pounds  they  w^ould  charge  you  the  same  as  if  they 
were  for  135  pounds.  I  went  in  the  office  to  see 
whether  I  should  ship  it  or  not  and  I  got  the  orders 
to  ship  them  and  I  came  out  and  told  Mr.  Hansford 
that  we  would  ship  the  cans.  Mr.  Hansford  then 
said  he  would  go  up  on  the  platform  and  get  the  cans. 
I  was  in  the  courtroom  this  morning  when  Mr.  Hans- 
ford testified  and  heard  him  state  that  I  ordered  him 
to  go  on  the  platfonn  and  hand  the  cans  down  to 
me,  but  I  did  not  order  him.  As  to  what  happened 
after  that,  while  he  was  going  up,  I  got  the  truck 
ready  to  receive  them.  He  handed  down  three  of 
these  cans  and  I  put  them  on  the  truck  and  labeled 
them  and  put  them  on  the  platform,  and  when  I 
turned  around  to  push  the  truck  away  from  me  to 
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make  room,  and  when  I  was  doing  that  he  fell.     The 
elevation  of  this    platform    above  the   floor  of  the 
building  is  eight  feet  and  one  and  a  half  inches. 

I  observed  Mr.  Hansford  as  he  handed  down  the 
first  two  or  three  of  the  cans  to  me  from  the  plat- 
form. I  had  to  lean  back  or  bend  back  my  head  for 
the  purpose  of  taking  hold  the  cans  as  they  were 
handed  down  to  me.  In  handing  down  the  first  two 
or  three  cans  Mr.  Hansford  was  standing  on  the 
platfoim  itself.  As  to  whether  there  was  anything 
to  prevent  the  plaintiff  handing  down  the  cans  to 
me  from  the  platform  west  of  the  uprights  instead  of 
handing  them  down  to  me  east  of  the  uprights  there 
were  things  on  the  west  of  it,  but  there  was  a  six 
foot  clear  space  from  which  he  could  have  handed 
them  down.  A  six  foot  clear  space  from  the  up- 
rights over  towards  the  wall.  As  to  how  [66 — ^26] 
we  happened  to  do  the  work  of  taking  these  cans 
down  east  of  the  uprights  rather  than  to  the  west  of 
the  uprights,  I  took  my  position  according  to  Mr. 
Hansford  as  he  started  handing  them  down.  I  got 
my  truck  ready  there  at  the  door  at  the  west  end  of 
the  building,  came  back  to  the  platform,  and  Mr. 
Hansford  was  standing  there  waiting  to  hand  me 
down  the  cans,  and  I  got  my  truck  in  a  position  to  re- 
ceive it.  I  should  judge  it  was  about  two  feet  east 
of  the  upright  where  Mr.  Hansford  was  standing. 
I  never  saw  anybody  make  use  of  this  board  in  hand- 
ing down  goods  as  a  foot-rest  or  place  to  stand  on  in 
lifting  articles  of  merchandise  from  the  platform 
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down  to  a  person  below  on  the  first  floor  to  receive 

them.     The  board  was  put  there  to  put  bulk  spices 

on. 

The  spices  were  finally  removed  from  the  board 
about  the  first  week  Mr.  Hansford  was  there,  a  por- 
tion of  them  had  been  removed  at  the  center  but  all 
of  them  were  not.  I  have  no  recollection  as  to  how 
much  of  the  stuff  that  had  been  on  the  board  re- 
mained there  at  the  time  Mr.  Hansford  went  to  work 
for  the  company,  but  I  should  say  about  one  hun- 
dred pounds.  They  were  at  both  ends  and  scat- 
tered out  and  not  placed  at  any  one  spot.  I  re- 
moved the  spices  from  that  board  that  remained 
there  at  the  time  Mr.  Hansford  went  to  work,  I  re- 
moved them  myself,  tossing  them  to  Mr.  Hansford 
who  was  there  down  below,  when  we  were  removing 
them  to  the  spice-room.  Mr.  Hansford  assisted  me 
in  removing  the  spices;  he  was  on  the  floor  and  I 
was  on  the  platform. 

I  heard  the  testimony  of  Mr.  McDonough  as  to 
the  conditions  that  existed  there  with  reference  to 
the  door  and  lights,  and  the  conditions  are  exactly 
as  he  stated.  It  is  lighter  in  that  portion  of  the 
building  than  in  any  other  part,  and  anyone  stand- 
ing on  the  floor  below  could  easily  see  that  this  was 
a  board  put  up  there  resting  upon '  cleats  fastened 
on  the  uprights,  and  that  it  was  not  on  the  level  with 
the  level  of  the  floor  of  the  platform.  As  to  the 
opportunity  of  a  man  on  top  of  [67—27]  the  plat- 
form to  see  that  the  board  was  lower  than  the  plat- 
form and  was  not  a  part  of  the  platform,  he  has  a 
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better  opportunity  above  than  lie  has  below.  Dur- 
ing the  time  that  Mr.  Hansford  was  working  there  I 
did  not  observe  him  handing  down  anything  from 
the  platform  other  than  this  time  of  the  accident, 
but  I  have  seen  him  tossing  goods  down.  In  fact, 
he  has  tossed  things  to  me,  but  I  never  saw  him 
handing  anything  down.  I  have  seen  him  standing 
below  while  someone  else  was  handing  or  tossing 
things  down  to  him,  and  as  to  how  frequently  that 
occurred  during  the  time  he  worked  there,  I  should 
say  at  least  ten  times  a  day  anyway.  As  to  the  fre- 
quency that  a  person  had  to  go  on  the  platform  there 
during  the  day  to  get  goods  or  to  store  goods  there, 
or  to  get  goods  for  shipment,  at  least  fifteen  or 
twenty  times  a  day. 

I  stated  that  that  portion  of  the  building  where 
the  platform  is  was  lighter  than  any  part  of  the 
building,  the  scales  are  right  down  by  the  shipping 
office  and  it  is  light  enough  there  so  you  can  read 
the  figures  on  the  scales.  The  scales  were  under- 
neath the  platform  and  a  little  to  the  rear  of  the 
edge  of  the  platform.  As  to  the  extent  during  the 
time  that  Mr.  Hansford  was  employed  there  at  the 
warehouse,  he  was  required  to  be  in  this  part  of  the 
building  where  the  platform  was,  if  he  was  helping 
when  I  was  taking  charge  of  the  shipping,  anything 
that  had  to  be  weighed  out  had  to  go  to  that  platform 
to  the  scales  to  be  weighed.  We  had  no  other  scales 
to  weigh  on.  At  various  times  things  came  down 
from  the  top  floor  and  up  from  the  basement  to  be 
weighed,  and  as  Mr.  Hansford  had  charge  over  the 
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first  floor,  he  had  to  weigh  them.     As  to  how  fre- 
quently conditions  would  arise  requiring  merchan- 
dise to  be  weighed,  at  times  as  much  as  every  half 
hour. 

My  height  is  five  feet  nine  and  a  quarter  inches 
and  standing  on  the  floor  I  can  touch  a  point  seven 
feet  seven  and  a  quarter  inches  high.  Anyone 
standing  on  this  platform  handing  [68 — 28]  down 
cans  to  a  person  standing  below  can  easily  do  that 
by  standing  on  this  platform.  By  trial  made  this 
morning,  my  fingers  would  just  touch  that  board  and 
all  he  had  to  do  was  to  reach  it  over  the  edge  to  me. 

Cross-examination. 
I  am  now  a  soldier  in  the  United  States  Army,  sta- 
tioned at  Vancouver.  I  came  here  as  a  witness  at 
the  request  of  the  defendant.  I  left  the  employ  of 
this  defendant  about  December  28,  1912,  and  have 
been  in  the  army  since  the  first  of  January,  1913. 
The  first  time  my  attention  was  called  to  the  occur- 
rence here  was  when  Mr.  Hansford  w^as  first  hurt. 
I  had  three  different  positions  with  the  company. 
I  was  trucker  from  the  first  of  March,  1911,  until 
in  May,  1912.  In  May,  1912,  until  the  last  of  Oc- 
tober I  was  shipping  clerk,  and  had  charge  as  ship- 
ping clerk  on  all  three  floors.  The  men  on  the  vari- 
ous floors  took  their  orders  from  me,  and  I  made  it 
my  duty  to  give  special  orders  with  reference  to  the 
shipments  to  see  that  they  were  promptly  gotten  out 
and  properly  assembled.  Mr.  Hansford  had  been 
in  the  employ  of  the  company  about  three  weeks 
before  his  injury  and  his  work  had  been  almost  en- 
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tirely  on  the  first  floor.  He  had  worked  on  other 
floors  when  we  were  putting  goods  on  other  floors. 
He  would  do  that  under  my  directions.  As  to  the 
particular  work  he  was  required  to  do  when  he  first 
came  there,  he  was  to  truck  and  fill  orders  just  th^ 
same  as  the  other  men. 

It  is  my  recollection  that  all  of  the  spices  had  not 
been  removed  from  this  shelf  when  he  came  there 
to  work.  As  to  what  there  was  about  the  removal 
of  these  spices  which  fixed  it  in  mind  with  respect 
to  who  there  was  employed  by  the  company  the  time 
of  the  removaj,  there  were  various  little  incidents — 
with  a  joke  and  various  things,  I  cannot  remember 
some  of  them.  As  to  one  of  the  jokes  that  occurred 
at  that  time  which  fixed  it  in  mind  that  Hansford 
was  there  helping  taking  these  things  off  the  shelf, 
[69 — 29]  he  tossed  me  a  box  and  it  came  down  with 
the  lid  down  and  I  went  to  catch  it,  the  lid  dropped 
out  and  everything  spilled  all  over.  These  spices 
were  on  top  of  the  platform;  he  did  not  take  this  off 
that  shelf.  I  didn't  understand  that  you  were  talk- 
ing about  the  spices  on  the  shelf;  I  took  those  off 
the  shelf  myself  and  they  were  bulk.  As  to  what 
it  that  fixed  it  in  my  mind  that  Hansford  was  there 
at  the  time  the  spices  were  removed  from  the  shelf, 
the  main  reason  was  that  all  the  spices  were  re- 
moved in  two  days — one  day  and  the  next  night  fol- 
lowing. After  that  one  day  and  one  night  there  re- 
mained no  spices  there  upon  any  of  the  shelves  any- 
where. It  didn't  take  a  week  or  two  or  anything 
like  that  to  get  those  spices  out  of  there.    I  know 
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just  about  the  time  they  were  changed.  It  was  right 
around  the  5th  of  June.  As  to  whether  the  length 
of  time  to  do  it  is  all  that  causes  me  to  think  Hans- 
ford was  there,  I  have  the  time  down.  There  is 
nothing  special  to  refresh  my  recollection  about  the 
fact  that  it  occurred  the  5th  of  June.  I  made  no 
memorandum  of  it.  There  was  nothing  unusual  to 
it.  We  were  constantly  moving  goods  in  there  but 
it  was  about  two  weeks  before  the  accident  that  the 
spices  were  removed. 

I  remember  the  conversation  that  I  had  with 
Hansford  on  this  particular  day  about  these  coifee 
cans,  whether  or  not  we  ought  to  ship  them  in  view 
of  the  fact  that  they  would  not  make  weight.  That 
matter  was  under  discussion  between/  us.  We  were 
standing  there  on  the  floor  and  after  I  found  oul> 
from  the  office  that  they  w^ere  to  be  shipped,  I  stated 
to  Hansford,  **We  will  ship  them  out  anyway  and 
bill  them  out  as  135  pounds."  I  made  some  inquiry 
about  it  and  came  back  and  told  him  that  we  were 
going  to  ship  them  anyhow.  I  didn't  tell  him  any- 
thing about  what  to  do. 

I  had  frequently  been  up  on  the  platform  and 
threw  stuff  down  myself.  Just  as  soon  as  I  saw 
him  going  up  the  ladder  [70 — 30]  I  went  to  get 
my  truck.  There  was  nothing  said  between  us  as 
to  how  they  should  be  out  down.  I  didn't  tell  him 
that  I  would  take  them,  and  that  I  would  have  them 
handed  to  me.  I  never  said  I  w^as  going  to  assist 
him  and  didn't  tell  him  that  he  might  hand  them  to 
me  and  I  would  take  them.    I  simply  went  over  to 
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get  my  truck,  and  lie  went  up  on  the  platform  and 
nothing  whatever  was  said.  After  I  got  my  truck, 
which  was  over  near  the  door,  I  went  over  in  front 
of  this  board  with  my  truck.  I  observed  then  that 
Mr.  Hansford  was  up  above  and  had  the  coffee  can 
in  both  hands.  I  reached  up  with  both  hands  and 
took  it.  I  stated  that  I  can  reach  seven  feet  and 
seven  and  a  fourth  inches  standing  on  the  floor.  I 
didn't  say  anything  to  Mr.  Hansford.  I  was  stand- 
ing on  the  floor  down  below  this  board  and  observed 
that  Hansford's  feet  were  not  on  the  board.  I  could 
see  he  was  standing  back  on  the  platform.  I  made 
that  particular  observation  from  the  distance  he  had 
to  stoop.  The  bottom  of  the  can  came  below  his 
feet.  It  is  not  very  awkward  to  stand  back  on  the 
platfonn  and  lean  over  and  drop  this  can  so  that 
I  could  get  it,  standing  back  on  the  platform.  It 
occurred  to  me  at  that  time  that  it  would  be  dan- 
gerous for  him  to  step  out  on  the  board  and  that 
he  didn't  do  it.  I  didn't  say  anything  to  him  about 
being  careful,  not  to  step  out  there  because  I  sup- 
posed he  knew  it.  He  handed  me  in  that  same  way 
three  cans  and  I  observed  particularly  each  time 
that  he  was  standing  back  of  the  board  and  on  the 
platform  and  pushing  the  can  out  over  the  edge  of 
the  board.  That  occurred  with  each  one.  After  the 
cans  were  handed  to  me  I  put  them  on  the  truck  and 
labeled  them — wrote  the  name  on  them — on  a  card, 
a  shipping  card — and  tacked  them  on  the  side.  I 
put  the  cans  on  the  tnick  and  fixed  them.  There 
were  three  of  them,  and  the  next  thing    I    knew 
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Hansford  was  on  the  floor,  after  I  kicked  the  truck 
awav  to  make  room  for  another  truck  load.  I  was 
kickinp  the  truck  away  when  he  fell.  I  didn't  see 
[71-31]  him  fall  as  he  was  handing  down  the 
fourth  can  and  I  don't  know  anything  about  how 
that  happened. 

As  to  whether  I  meant  to  say  that  all  the  light 
seemed  to  focus  on  this  particular  board  in  this  par- 
ticular part  of  the  platform,  not  necessarily  on  the 
board,  but  in  that  vicinity.  It  would  not  appear  to 
one  standing  down  on  the  floor  and  looking  up  eight 
feet  that  the  board  w-as  a  part  of  the  platform.  X, 
was  there  when  the  board  was  put  up  and  know  just 
how  it  was  put  up.  I  remember  there  had  been 
some  pieces  in  the  center  of  the  board  that  held  it 
up.  They  were  not  taken  off]  they  were  there  the 
day  of  this  accident.  They  were  not  taken  off.  The 
board  remained  that  way  until  long  after  that. 
They  were  nailed  boards  three  feet  long  running 
away  back  underneath  and  well  nailed.  I  saw^  that 
done, — saw  them  put  on  there  and  they  were  there 
at  the  time  Hansford  fell  and  afterwards. 

Redirect  Examination. 
Mr.  Hansford  told  me  that  he  would  go  up  on  the 
platform  and  hand  down  the  cans  before  I  went  for 
the  truck,  just  after  I  informed  him  that  we  would 
ship  the  cans.  When  he  started  to  climb  the  ladder 
to  get  on  the  platform  I  went  after  the  truck. 
There  was  another  support  holding  up  this  board 
which  was  a  cleat  or  something  in  the  nature  of  a 
cleat,  three,  of  them  along  there,  strung  about  equal 
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distance  along  between  the  posts.  These  cleats  that 
were  attached  to  the  uprights  on  which  this  board 
rested  w^ere  visible  to  anyone  standing  on  the  floor 
below.  They  extended  out  for  a  foot  beyond  the 
posts  out  in  the  alley  way.  The  branch  bf  the  Mili- 
tary Service  that  I  am  in  is  the  engineering  depart- 
ment. 
(Examination  by  the  Court.) 

I  stated  that  when  I  had  the  first  three  cans  on 
the  truck  I  put  tags  on  them.  I  didn't  see  Hans- 
ford come  back  with  the  fourth.  He  was  getting 
these  cans  about  four  feet  back  from  [72 — 32], 
the  first  post  east  of  the  door.  It  took  me  about  a 
minute  to  tag  these  cans.    I  had  my  tags  all  ready. 

[Testimony  of  Henry  T.  Sievers,  for  Defendant.] 
HENRY  T.  SIEVERS,  a  witness  called  and  sworn 
on  behalf  of  defendant,  testified  as  follows: 

My  name  is  Henry  T.  Sievers,  live  at  Billings  and 
at  present  am  driving  a  delivery  wa^on  for  J.  M. 
Malin.  I  have  been  in  the  employ  of  the  defendant 
company  but  don't  remember  the  exact  date.  I 
worked  for  them  about  nine  months.  I  quit  their 
service  the  15th  day  of  May  along  there.  I  was  in 
the  employ  of  the  company  at  the  time  when  this 
shelf  was  put  up  there  in  front  of  the  platform.  I 
remember  how  it  came  to  be  put  there.  We  had 
quite  a  bit  of  spices.  All  the  spices  were  on  shelves 
around  and  seemed  to  be  mixed  up  a  good  bit. 
The  bulk  spices  were  kept  also  on  the  shelves  around 
the  scales  and  we  built  this  extending  out  in  front 
to  put  these  bulk  spices  on  so  we  could  assemble 
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our  ordei*s  (luirkly.  I  helped  to  put  the  board  up. 
lu  a  way  I  was  the  one  that  suggested  it  and  helped 
— I  helped  "Chad"  put  it  up.  It  was  put  up  for 
the  purpose  of  holding  the  bulk  spices  and  it  was 
never  put  up  for  the  purpose  of  being  used  as  a 
place  for  a  person  to  stand  on.  Mr.  Chaddick  and 
I  put  the  board  up  at  our  own  suggestion.  During 
the  time  that  I  was  working  there  1  never  saw  any- 
body use  the  board  for  the  purpose  of  standing  on 
it. 

I  am  familiar  with  the  conditions  there  in  that 
part  of  the  building  as  to  light.  There  seemed  al- 
ways to  be  plenty  of  light  there;  we  used  the  scales 
there,  and  except  on  real  dark  days,  without  an 
electric  light.  I  think  anyone  on  top  of  this  plat- 
form ought  to  be  able  to  notice  that  this  board  was 
lower  than  the  platform  and  anyone  standing  below 
on  the  floor  ought  to  observe  it.  I  know  I  would 
have  noticed  it.  As  to  what  I  know  of  any  conver- 
sation Mr.  Ohaddick  might  have  had  with  Russell 
or  anybody  else  .about  this  hoard,  Mr.  Russell  was 
not  [73 — 33]  shipping  clerk  at  this  time.  He 
left  it  to  "Chad"  and  I.  We  worked  together  as 
much  as  possible  putting  up  orders  and  at  closing. 
We  were  together  most  of  the  afternoon  working 
around  and  putting  the  things  in  order.  Russell 
was  made  shipping  clerk  after  Frank  Young;  I  don't 
know^  the,  date.  I  have  no  idea  whether  it. was  in 
February  or  March. 
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EMERY  E.  OBERWEISER,  called  and  sworn  as 
a  witness  on  behalf  of  the  defendant,  testified  as  fol- 
lows: 

My  name  is  Emery  E.  Oberweiser;  live  in  Billings 
and  am  fifteen  years  of  age,  and  now  driving  a 
butcher  wagon.  I  have  been  in  the  employ  of  the 
defendant  company,  worked  for  them  about  two 
months  and  quit  about  June  5,  1912.  During  the 
time  that  I  worked  for  the  company  this  board  was 
there  in  front  of  the  platform.  I  had  occasion  to 
observe  that  board  there.  When  I  went  up  on  top 
of  the  platform  to  get  lamp  chimneys  I  noticed  it. 
I  had  occasion  to  go  up  on  top  of  the  platform,  and 
would  do  so  by  means  of  the  ladder,  and  it  was  in 
that  way  that  I  observed  the  board.  I  also  observed 
that  the  board  was  lower  than  the  floor  of  the  plat- 
form. I  had  no  difficulty  in  seeing  that.  I  saw  it 
as  soon  as  I  got  my  head  above  the  platform.  There 
were  not  any  spices  on  the  shelf  at  that  time  that 
I  noticed;  there  were  not  any  there. 

[Testimony  of  J.  H.  Johnston,  for  Defendant.] 
J.  H.  JOHNSTON,  called  and  sworn  as  a  witness 
on  behalf  of  the  defendant,  testified  as  follows: 

My  name  is  J.  H.  Johnston;  am  an  attorney  at 
law;  have  been  such  for  about  eighteen  years,  a 
little  over;  am  practicing  my  profession  in  the  city 
of  Billings  and  came  here  first  eighteen  years  ago; 
was  away  this  year,  and  the  rest  of  the  time  I  have 
been  here. 
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I  know  the  plaintiff  and  had  a  tiilk  with  him  about 
the  facts  or  the  circumstances  of  this  accident.    I 
could  not  give  you  the  exact  date  when  I  had  this 
talk,  but  it  was  either  one  of  the  last  two  or  three 
days  of  June  or  the  first   day  or  two   of     [74 — 34] 
July,  1912.     It  was  at  his  home  and  my  purj)ose  in 
going  there  was  to  get  the  facts  of  the  matter  and 
make  a  report  on  it.     He  made  a  statement  to  me 
at  that  time.     I  questioned  him  and  he  made  a  state- 
ment.    1  jotted  down  notes  from  what  he  said.    It 
was  mostly  by  means  of  interrogations  on  my  part 
and  answers  by  him.     I  reduced  the  statement  he 
made  to  writing  by  jotting  down  with  a  lead  pencil, 
either  in  a  book  or  on  a  piece  of  paper, — I  think  a 
small  book  I  had.     I  told  Mr.  Hansford  at  that  time 
that  I  wanted  him  to  sign  the  affidavit,  and  to  drop 
into  my  office  a  day  or  two  later — I  think  the  next 
day  he  dropped  in — it  could  have  been  the  same  day. 
It  seems  in  the  afternoon  of  the  next  da}-  he  came 
into  my  office  and  I  had  a  statement  prepared  from 
the  notes  in  the  form  of  an  affidavit.     I  handed  him 
the  statement  and  asked  him  to  read  it  and  if  there 
was  anything  wrong  about  it  to  make  the  correc- 
tions.   He  read  it  and  I  asked  him  if  it  was  correct 
and  he  said  as  far  as  he  could  see  it  was.    He  and  I 
talked  a  short  time,  for  a  few  minutes  and  he  said, 
"Could  I  take  this  out  with  me?"  and  I  said  "Cer- 
tainly."   He  went  out  with  it  and  I  think  the  same 
afternoon — I  think  it  was — he    said   his   attorneys 
told  him  not  to  sign    it.     The    paper    which    you 
handed  me  is  the  statement  that  I  prepared. 
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(Statement  offered  and  admitted  in  evidence  and 
marked  Defendant's  Exhibit  "A,"  reading  as  fol- 
lows:) 

[Defendant's  Exhibit  '* A"— Statement.] 

State  of  Montana, 

County  of  Yellowstone, — ss. 

William  A.  Hansford,  being  first  duly  sworn  upon 
oath  says:  That  on  the  21st  day  of  June,  1912,  while 
in  the  employ  of  Stone-Ordean-Wells  Co.,  at  Bill- 
ings, Montana,  and  engaged  in  the  work  of  the  com- 
pany in  their  warehouse  he  was  injure_d  as  herein- 
after set  out:  That  he  was  at  work  on  a  wooden  plat- 
form about  eight  or  nine  feet  above  the  first  floor 
of  the  building,  handing  down  to  Mr.  Russell,  an- 
other employee  of  the  company,  empty  coffee  cans 
crated,  which  with  the  crating  weighed  about  fifteen 
pounds  each;  that  it  was  necessary  to  either  hand 
the  cans  down  or  carry  them  down  a  perpendicular 
ladder;  that  prior  to  the  injury   affiant   had   been 
working  in  the  warehouse  for   the  company   about 
three  weeks,  and  had  been  on  this  platform  about 
fifteen  or  twenty  time?  before,  but  before  the  day 
of  the  accident  he  had  only  taken  down  things  that 
could  be  easily  carried    [75 — 35]     down   or  tossed 
down;  that  it  was  about  three  o'clock  in  the  after- 
noon when  he  was  injured,  and  it  was  pretty  light 
in  the  place  where  he  was  working,  as  light  as  any- 
where else  on  the  first  floor  of  the  warehouse,  but 
that  he  had  just  returned  from  the  platform  at  the 
west  side  of  the  building,  where  he  had  dumped  a 
truck  of  merchandise,  and  that  the  glare  of  the  light 


V8.  William  A,  Hansford.  83 

from  the  platform  and  side  of  the  building  made 
thinj^  in  the  l)uildinp^  appear  less  distinct,  when  he 
came  back  into  the  build  in  ji^;  that  he  had  been  back 
in  the  building  about  five  minutes  before  the  acci- 
dent occurred;  that  they  were  filling  an  order  of 
things  to  be  shipped  back  to  Stone-Ordean-Wells 
Co.,  at  Diiluth,  Minn.,  and  that  at  his  own  sugges- 
tion, affiant  went  on  the  platfomi  to  hand  down  the 
cans;  that  he  had  handed  down  three  or  four  cans 
before  the  accident  happened;  that  in  front  of  the 
platfomi  and  about  four  incjies  lower  than  the  plat- 
form, there  was  an  inch  board,  twelve  inches  wide, 
which  was  nailed  at  each  end  to  cleats  on  upright 
posts  or  pillars,  and  not  otherwise  supported;  that 
affiant  did  not  know  that  this  board  was  not  safe 
or  not  otherwise  supported  than  as  above  stated; 
that  he  had  never  examined  this  board  to  see  if 
same  was  safe  or  how  it  was  supported;  that  he 
had  never  had  any  reason  to;  that  about  two  weeks 
before  this,  Mr.  McDonough  ordered  some  partitions 
to  be  removed  from  beneath  this  platform;  Mr.  Mc- 
Donough was  the  manager  of  the  company's  busi- 
ness at  Billings,  and  he  said  at  the  time  that  the 
platform  would  be  safe  or  reliable  after  the  parti- 
tions were  removed;  that  the  first  can  was  handed 
down  from  near  the  west  post  and  as  he  handed 
down  each  successive  can  he  moved  further  from 
the  post,  so  that  when  he  handed  down  the  can  at 
the  time  the  accident  occurred,  he  was  about  five 
feet  from  the  west  post;  that  in  handing  this  can 
down,  as  in  handing  down  the  others,  he  stepped 
with  one  or  both  feet,  but  is  not  sure  whether  one 
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or  both,  upon  the  above-mentioned  lower  board,  and 
it  broke  and  he  fell  to  the  floor  above    described 
striking  apparently  on  his  right  shoulder  and  right 
hip,  breaking  his  right   arm   near   the    elbow    and 
bruising  his  chest;  that  affiant  was  conscious  all  the 
time,  but  somewhat  dazed  by  the  fall;  at  his  re- 
quest they  threw  water  in  his  face  and  gave  him  a 
drink,  put  his  arm  in  a  sling  and  he  went  to  the  doc- 
tor to  have   same   attended  to;   that  his  arm  soon 
began  to  swell  and  turn  black,  and  is  now  swollen 
from  several  inches  above  the  elbow  to  near  the  fin- 
ger tips,  and  is  black  on  the  outer  side  from  near 
the  wrist  to  above  the  elbow;  that  his  chest  was  so 
badly  bruised  that  he  had  to  call  the  doctor  the  first 
night  to  attend  the  same,  and  it  still  hurts  him  some- 
what in  breathing;  that  his  arm  is  now  in  a  half- 
cast  and  pains  him  so  that  he  has  not  been  able  to 
sleep  well,  the  greatest  pain  being  in  the  wrist  and 
upper  part  of  the  hand;  that  no  one  had  ever  sug- 
gested to  him  that  the  lower  board  mentioned  above 
was  not  securely  fastened  or  that  it  was  dangerous, 
and  that  he  had  not  asked  whether  it  was  safe  or 
secure;  that  he  does  not  know  just  what  position  he 
was  in  when  the  board  broke;  that  the  board  broke 
almost  straight  across,  and  broke  at  about  the  point 
on  which  he  was  standing;  that  when  he  was  hand- 
ing down  the  cans  before  the  board  broke  and  until 
it  broke  and  gave  way  there  was  nothing  to  indicate 
to  him  that  it  was  not  perfectly  secure   and   safe, 
there  did  not  appear  to  be  any  spring  to  it;  that 
the  bruise  on  the  chest  was    probably    caused   by 
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(Testimony  of  J.  H.  Johnston.) 

striking  on  an  empty  can,  bnt  affiant  is  not  certain 

as  to  how  siime  was  caused. 

[76—36] 

Subscribed  and  sworn  to  before  me  this  ....  day 
of  Julv,  1912. 


Notary  Pu))lic  for  the  State  of  Montana,  Residing  at 
Billings. 

My  commission  expires  August  7,  1914. 

I  could  not  say  how  many  times  I  saw  the  plaintiff. 
I  saw  him  at  the  house  once  and  after  that  I  called 
again, — I  think  I  made  the  second  call  after  that,  and 
I  saw  him  at  the  office  once  when  he  brought  back 
the  statement.  At  least  those  four  times.  At  the 
time  of  taking  the  statement  I  told  him  that  the  pur- 
pose for  which  I  wanted  the  statement  was  to  ascer- 
tain the  facts  to  see  whether  the  company  would  be 
responsible,  to  make  any  settlement. 

Cross-examination. 
I  think  I  was  first  employed  to  look  after  this  mat- 
ter the  latter  part  of  June,  that  is,  to  get  the  report, 
not  to  represent  them  in  the  case,  but  simply  to  get 
a  report  of  the  facts.  It  must  have  been  ten  or  fifteen 
days  after  the  accident.  It  was  either  the  last  two 
or  three  days  in  June  or  the  first  couple  of  days  in 
July  that  I  first  called  upon  Mr.  Hansford.  In  mak- 
ing my  investigation  of  the  facts  I  had  seen  Mr.  Rus- 
sell and  talked  with  him,  and  I  took  an  affidavit.  I 
didn't  take  affidavits  of  all  of  the  witnesses  who  ap- 
peared here,  I  only  saw  Mr.  Russell  and  Mr.  Hans- 
ford, I  think,  the  only  ones  who  testified  except  Mr. 
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(Testimony  of  J.  H.  Johnston.) 
McDonough.  I  took  Mr.  Russell's  affidavit  but  I 
have  not  the  affidavit  now.  The  purpose  of  getting 
this  in  the  form  of  an  affidavit  was  to  get  a  sworn 
statement,  as  I  thought  it  would  he  more  reliable  to 
get  it  under  oath.  That  was  my  purpose.  I  think 
that  at  the  time  I  went  to  Hansford  I  had  had  a  talk 
with  Mr.  McDonough.  I  am  not  sure  about  Eussell, 
but  about  the  same  time.  I  am  not  certain  whether 
McDonough  had  told  me  how  the  accident  occurred, 
I  don't  recall.  I  first  called  on  this  man  down  at  his 
home  and  I  should  think  that  he  was  suffering  a  good 
deal  at  that  time,  but  I  could  not  tell.  I  think  he 
was  suffering  quite  a  bit,  to  my  best  judgment.  I  was 
[77 — 37]  there  probably  twenty  minutes,  from  fif- 
teen to  twenty  minutes.  I  talked  with  him  about  this 
accident  and  made  memorandum  in  a  book  or  on  a 
slip  of  paper.  I  have  not  that  now.  I  cannot  show 
you  the  memorandum  that  was  taken  at  that  time, 
w^hich  I  took  down  in  the  first  instance.  I  then  went 
down  to  my  office  and  there  prepared  this  original 
written  statement  called  Defendant's  Exhibit  ''A." 
I  do  not  recall  that  I  again  talked  with  him  before 
preparing  it,  other  than  the  first  time.  My  recollec- 
tion is  just  once.  I  asked  him  to  call  at  my  office  and 
he  did  so.  That  was  long  prior  to  the  commencement 
of  any  suit,  about  the  first  days  of  July,  I  think.  I 
would  not  say  what  was  said  to  Mr.  Hansford  at  the 
time  I  obtained  a  statement.  I  told  him  I  wanted  to 
get  the  facts  on  the  question  of  whether  they  were 
liable  and  whether  or  not  there  would  be  a  settlement. 
I  didn't  express  any  opinion  of  my  own  as  to  the 
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(Testimony  of  J.  II.  Johnston.) 
question  of  liability.     When  Mr.  Hansford  called  at 
my  office.  I  think  he  himself  read  the  statement  which 
I  had  prepared.     I  think  I  handed  it  to  him  and  he 
read  it  himself.     I  am  not  quite    sure.    My    recol- 
lection is  that  then  I  asked  him  if  it  was  all  right  and 
if  there  were  any  corrections  to  be  made  to    make 
them.     Told  him  that  before  he  started  to  read  it, 
if  there  were  any  corrections  to  tell  me   and   they 
would  be  made.     After  he  got  through  I  asked  him  if 
it  was  all  right,  and  he  said  ''as  far  as  he  could  see.'' 
As  to  what  he  said  as  to  why  he  didn't  sign  it,  I  asked 
him  if  there  were  any  corrections  to  make,  if  there 
were  any  corrections  to  make  to  make  them.     I  don't 
know  whether  he  asked— but  in  a  very  short  time  he 
asked  if  there  was  any  objection  to  him  taking  this 
out  home  and  I  said  no,  none  whatever.     He  brought 
it  back  and  told  me  that  his  attorneys  had  advised 
him  not  to  sign  it  and  he  would  not.     He  didn't  say 
in  that  communication  that  he  had  found  it  didn't 
represent  the  actual  facts  about  it.     When  he  said  his 
attorneys  advised  him  not   to   sign     [78—38]     it, 
that  was  all,  and  I  didn't  ask  him  why. 
Defendant  rests. 

[Testimony  of  William  A.  Hansford,  in  His  Own 
Behalf  (Recalled  in  Rebuttal).] 

WILLIAM  A  HANSFORD,  recalled  in  rebuttal 
in  his  own  behalf,  testified  as  follows: 

Q.  Mr.  Hansford,  at  the  time  you  went  down  to 
the  wholesale  house  after  the  accident,  which,  as  I 
recall  your  testimony,  was  three  or  four  days  after- 
wards, were  there  any  cleats  on  this  broken  board  at 
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or  near  the  space  where  the  board  was  broken  ? 

A.  Not  that  I  saw. 

Q.  Did  you  examine  the  board  at  that  time? 

A.  I  looked  at  it. 
(Examination  by  the  COURT.) 

Q.  You  had  the  can  in  your  hand  when  you  fell. 
Did  it  fall  with  you? 

A.  I  went  down  on  top  of  the  can. 

Q.  Russell  wasn't  ready  to  take  it  when  you  fell? 

A.  He  was  reaching  up  after  it. 

Q.  At  the  very  time  when  you  fell  ? 

A.  Yes,  sir. 

Q.  Can  you  say  whether  you  stepped  on  that  board 
or  whether  you  stepped  over? 

A.  No,  I  cannot. 

Q.  How  did  it  break  unless  you  stepped  on  it — of 
course,  that  is  a  mere  argument  possibly.  Has  it 
escaped  your  recollection  or  did  you  ever  know  so  far 
as  you  know  now  ? 

A.  I  had  no  reason  to  think  about  stepping  on  the 
board  at  that  time. 

Q.  I  mean  the  fact  that  you  do  not  seem  able  to 
recollect  whether  you  stepped  on  the  board  or 
stepped  over  it  and  fell. 

A.  I  stepped  on  the  board  and  it  broke  and  I  went 
down  through  it. 

Plaintiff  rests.     [79—39] 

And  thereupon  at  the  close  of  the  evidence  the  de^ 
fendant  moved  the  Court  to  instruct  the  jury  to  re- 
turn a  verdict  in  favor  of  the  defendant  as  follows : 
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[Motion  for  a  Directed  Verdict  in  Favor  of 
Defendant.] 

Mr.  RASCH. — Now  comes  the  defendant  in  said 
cause  and  moves  the  Court  to  direct  the  jury  to  re- 
turn a  verdict  in  favor  of  the  defendant  upon  the 
grounds  and  for  the  reason  following,  to  wit : 

1.  It  has  been  conclusively  shown  by  the  evidence, 
which  is  uncontradicted,  that  the  board  upon  which 
tlie  plaintiff  stepped  and  in  consequence  of  which  he 
fell  to  the  floor  below,  sustaining  the  injuries  of 
which  he  complains,  was  not  put  in  for  tlie  purpose 
of  being  used  as  a  place  to  step  upon,  but  the  only 
purpose  for  which  it  was  put  up  and  intended  to  be 
used  was  to  serv^e  as  a  shelf  for  the  goods  to  be  kept 
upon  such  shelf,  and  was  at  no  time  intended  to  be 
used  or  used  for  the  purpose  of  disposing  of  goods 
from  the  platform  to  the  floor  below. 

2.  The  evidence  shows  that  the  accident  and  the 
resulting  injury  to  the  plaintiff  was  wholly  due  to 
the  plaintiff's  own  negligence  in  the  performance  of 
the  work  which  he  was  doing  at  the  time  when  he 
stepped  upon  the  board,  resulting  in  the  breaking  of 
the  board  and  his  being  precipitated  to  tlie  floor  be- 
low. 

3.  The  evidence  shows  that  the  accident  resulting 
in  the  plaintiff's  injuries  was  entirely  due  to  causes 
the  risk  of  injuries  from  which  he  had  assumed. 

4.  It  appears  from  the  evidence  without  contra- 
diction that  the  method  in  which  the  plaintiff  per- 
formed the  work  which  he  was  performing  at  the 
time  of  the  accident  was  a  method  adopted  by  him- 
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self,  and  of  his  own  choosing,  and  that  if  there  was 
any  danger  or  any  risk  in^  handing  down  the  goods  or 
the  cans  from  that  portion  of  the  platform  along 
which  the  hoard  extended,  there  were  other  places  and 
other  means  provided  in  which  the  work  could  have 
been  performed,  and  that  if  there  was  danger  in  do- 
ing the  work  as  it  was  done,  it  was  selected  by  the 
plaintiff,  [80 — 40]  choosing  the  dangerous  way 
when  other  ways  were  open  to  him  which  were  not 
dangerous. 

5.  There  is  a  complete  failure  of  proof  in  support 
of  the  allegations  of  the  complaint  that  there  was  any 
negligence  on  the  part  of  the  company  in  the  placing 
of  the  board  in  the  manner  in  which  it  was  placed, 
alongside  of  the  platform,  and  there  is  no  proof  to 
show  that  the  defendant  company  was  negligent  in 
any  of  the  particulars  alleged. 

6.  The  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

Which  motion  was  by  the  Court  then  and  there  de- 
nied, to  which  ruling  of  the  Court  and  denying  the  de- 
fendant's  motion  for  a  directed  verdict  in  its  favor, 
the  defendant  then  and  there  duly  excepted. 

And  thereupon,  after  argument  of  the  case  by 
counsel  to  the  jury,  the  Court  gave  to  the  jury  the 
following  instructions : 

[Instructions.] 
By  the  COURT.— Gentlemen  of  the  jury,  the  time 
has  come  for  the  Court  to  instruct  you  in  reference 
to  the  law  of  the  case,  and  it  may  comment  upon  the 
facts  if  it  pleases,  but  in  this  case,  while  you  take  the 
law  and  rules  of  law  that  conamand  and  govern  the 
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case  from  the  Court,  it  is  your  rie:ht  and  duty  to  find 
the  facts  for  yourselves.  If  the  Court  at  any  time 
in  it5  comment  on  the  facts  in  any  case  in  this  court 
should  indicate  to  you  what  its  opinion  is  of  the  facts, 
and  what  witness  is  telling  the  truth  or  otherwise,  you 
are  not  bound  by  that  opinion  and  can  disregard  it, 
unless  it  recommends  itself  to  you  or  your  conscience 
as  well  founded.  You  take  the  law  from  the  Court 
for  several  reasons  and  the  principal  ones  are : 

1st.  That  the  Court  is  presumed  to  give  the  law 
always  the  same,  and  as  not  every  case  is  governed  by 
the  same  law ;  if  you  were  to  take  your  own  idea  of 
the  law,  you  might  think  the  law  is  one  thing,  and  to- 
morrow if  the  jury  was  left  to  decide  it,  they  might 
say  we  have  a  different  kind  of  law  governing  this 
[81 — 41]  case.  Furthermore,  if  the  Court  should 
make  any  mistake  in  the  law,  it  is  a  matter  of  record 
and  can  hereafter  be  corrected;  hence  the  reasons 
why  you  are  obliged  to  take  the  law  from  the  Court. 

This  is  what  is  termed  a  master  and  servant  action. 
The  plaintiff  seeks  to  recover  damages  for  injuries 
alleged  to  have  been  received  as  a  result  of  the  de- 
fendant's negligence.  The  kinds  of  negligence  al- 
leged are,  that  the  defendant  had  failed  to  provide 
or  have  any  rail  along  the  outer  edge  of  the  platform 
upon  which  the  plaintiff  was  working. 

2d.  That  the  defendant  had  failed  to  provide  a 
sufficient  support  under  the  board  which  extended  be- 
yond the  edge  of  said  platform  upon  which  the  plain- 
tiff stepped  and  the  breaking  of  which  caused  the 
plaintiff  to  fall. 

The  defense  is :  First :  That  the  defendant  had  been 
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guilty  of  no  negligence  in  the  particulars  mentioned. 

Second:  That  the  board  was  placed  there  solely  as 
a  shelf  on  which  to  deposit  articles  and  not  as  a  step- 
ping place. 

Third:  That  the  plaintiff  knew  the  situation  and 
appreciated  the  circumstances  involved,  and  hence 
assumed  the  risk  of  it. 

Fourth :  That  the  plaintiff 's  injuries  were  due  en- 
tirely to  his  own  negligence. 

You  are  instructed  that  the  plaintiff,  if  he  recover, 
must  do  so  upon  the  ground  of  the  negligence  alleged. 
It  is  the  law  that  the  master  must  exercise  ordinary 
care  to  provide  his  servant  a  reasonably  safe  place  to 
work.  This  duty  which  the  law  imposes  is  absolute, 
and  the  master  is  responsible  for  the  negligence  to 
any  servant  to  whom  he  delegates  the  performance  of 
such  duty.  If  you  find  from  the  preponderance  of 
the  evidence  that  the  defendant  failed  to  provide  any 
railing  along  the  outer  edge  of  said  platform,  and 
failed  to  provide  sufficient  support  extending  beyond 
the  edge  of  the  said  platform,  [82 — 42]  and  if  you 
further  find,^in  the  exercise  of  ordinary  care  on  the 
part  of  the  defendant,  it  required  such  railing  and 
additional  support  for  said  board,  then  the  defend- 
ant's failure  in  such  regard  would  be  negligence,  and 
if  by  reason  thereof  the  plaintiff  fell  and  was  injured, 
the  defendant  would  be  liable  for  the  injuries  so 
proximately  resulting,  and  your  verdict  should  be  for 
the  plaintiff  in  such  an  amount  as  you  find,  under  the 
proof  and  these  instructions,  he  is  entitled  to  receive ; 
unless  you  also  find  that  the  risk  or  danger  was  com- 
municated to  the  plaintiff  and  he  was  guilty  of  con- 
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tributorv  negligence. 

In  this  case  the  burden  of  the  proof  is  on  the  plain- 
tiff to  i)rove  the  negligence  charged,  to  your  satisfac- 
tion, by  a  preponderance  of  the  evidence ;  otherwise 
you  will  find  for  the  defendant. 

Preponderance  means  the  greater  weight  of  evi- 
dence. Unless  the  plaintiff's  own  evidence  has  estab- 
lished that  he  was  also  guilty  of  negligence,  causing 
the  injury  or  contributing  to  the  injury,  or  he  had 
assumed  the  risk  of  the  situation,  the  burden  is  on  the 
defendant  to  prove,  either  that  the  plaintiff  had 
assumed  the  risk  of  the  situation  and  was  himself 
guilty  of  negligence,  contributing  to  his  injury,  by 
the  preponderance  of  the  evidence,  that  is  to  say,  the 
greater  weight  of  the  evidence. 

You  are  the  sole  judges  of  the  credibility  of  all  the 
witnesses  and  of  the  weight  to  be  given  to  all  the  evi- 
dence. You  determine  the  credibility  of  the  wit- 
nesses by  their  interest  in  the  case,  if  any ;  their  mo- 
tive, if  any;  their  appearance  and  demeanor  on  the 
witness-stand;  manner  of  testifying  and  the  state- 
ments they  make;  whether  they  contradict  them- 
selves or  are  contradicted,  by  others.  Upon  all  of 
this  you  make  up  your  minds  what  witnesses  are  en- 
titled to  credit  and  how  much  weight  is  to  be  given  to 
their  testimony. 

You  have  inspected  the  premises  where  the  injury 
occurred.  That  is  not  to  enable  you  to  form  any  in- 
dependent [83—43]  judgment  as  to  how  it  oc- 
curred, but  simply  that  you  may  understand  the  evi- 
dence you  heard  in  court  and  to  better  apply  it,  and 
determine  where  the  truth  lies  'between  the  parties. 
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All  witnesses  are  presumed  to  speak  the  truth. 
This  applies  to  the  plaintiff  when  he  testifies  as  well 
as  any  other  witness,  but  of  course  in  considering  the 
testimony  of  the  plaintiff,  you  have  a  right  to  con- 
sider his  interest  in  the  case  and  in  the  result.  You 
are  not  obliged  to  believe  a  thing  as  so  simply  because 
some  witness  swears  it  is  so.  It  is  for  you  to  deter- 
mine whether,  in  any  part  of  the  testimony  and  to 
what  part  of  it  the  witness  is  entitled  to  credit  and 
how  much,  if  any,  you  shall  feel  he  is  entitled  to.  A 
witness  who  testifies  falsely  before  you  in  any  man- 
ner, you  have  the  right,  if  you  believe  any  witness  has 
so  testified,  you  have  the  right  to  distrust  the  re- 
mainder of  his  testimony  and  reject  it  if  it  does  not 
seem  to  you  credible. 

When  the  plaintiff  took  employment  in  the  defend- 
ant's warehouse,  the  defendant  had  the  right  to 
assume  that  he  had  the  reasonable  skill  and  experi- 
ence ordinarily  required  for  such  work,  and  the  law 
holds  the  plaintiff  to  exercise  the  same  degree  of  care 
for  his  own  safety  that  a  reasonably  careful  person, 
possessed  of  such  skill  and  prudence  as  is  ordinarily 
exercised  under  like  circimistances,  if  you  find  from 
the  evidence  in  this  case  that  by  the  exercise  of  ordi- 
nary care  the  plaintiff  would  have  known  of  the  man- 
ner in  which  the  board  was  placed  and  of  the  danger 
in  using  it  as  a  place  to  stand  on  or  step  upon,  then 
the  plaintiff  cannot  recover  and  your  verdict  should 
be  for  the  defendant. 

It  would  appear  from  the  facts  in  evidence  here 
that  the  defendant's  servants  placed  the  board  that 
finally  broke,  where  it  was  placed,  for  the  purpose  of 
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a  shelf  only.  The  evidence  is  such  that  you  could 
not  come  to  any  other  reasonable  conclusion,  but  that 
is  not  conclusive  that  the  plaintiff  would  not  be 
[84 — 44]  entitled  to  recover,  even  though  he  may 
use  that  shelf  as  a  standing  place.  It  is  for  you  to 
determine  whether,  under  all  the  circmn&tances,  con- 
sidering the  situation  of  the  elevated  platform  and 
this  shelf  placed  as  it  was,  of  the  uses  to  which  the 
platform  was  placed  and  the  manner  in  which  mer- 
chandise was  taken  down  therefrom.  It  is  for  you 
to  say  whether  tJie  defendant  ought  to  have  known 
that  this  shelf  might  have  been  used  as  a  stepping- 
place  by  its  servants  when  taking  down  merchandise 
from  the  platform  to  the  floor  below.  Should  the  de- 
fendant have  reasonably  anticipated  that  in  handing 
down  merchandise  its  employees  were  likely  to  step 
on  the  board ;  if  the  defendant  ought  to  have  known 
that  the  board  was  likely  to  be  so  used.  If  it  should 
reasonably  have  anticipated  that  its  servants  were 
likely,  in  handing  down  merchandise  to  make  use  of 
this  shelf  as  a  stepping-place,  then  it  would  be  held 
to  the  same  duty  to  exercise  ordinary  care  to  make  it 
reasonably  safe  for  a  stepping-place,  even  as  though 
it  had  originally  erected  it  for  that  purpose.  On  the 
other  hand,  in  your  judgment,  the  defendant  would 
have  no  reason  to  anticipate  that  it  would  be  so  used, 
then  it  had  no  reason  to  exercise  any  care  to  make  it 
reasonably  safe  as  a  stepping-place,  and  fulfilled  its 
whole  duty  when  it  made  it  reasonably  safe  for  the 
purpose  of  a  shelf  for  which  it  was  intended.  That 
is  where  your  function  is  required,  to  exercise  and 
determine  that  disputed  point. 
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In  reference  to  the  matter  of  the  absence  of  the 
railing  around  the  platform,  the  Court  would  say- 
to  you  that  of  itself  would  not  justify  finding  that  the 
defendant  was  negligent.  The  platform  was  not  ele- 
vated so  high,  its  uses  in  taking  up  and  taking  down 
merchandise  were  such  that  the  railing  would  not 
be  necessary  in  the  exercise  of  ordinary  care,  for  the 
platform  alone  was  what  was  involved.  Further- 
more, the  absence  of  the  railing  was  apparent  to  one 
working  upon  it,  and  anyone  working  on  the  plat- 
form with  the  railing  absent  would  assume  the  risk 
[85 — 45]  of  the  absence  of  the  rail.  It  would  be 
the  same  as  in  a  barn,  where  you  have  an  elevated 
hay  mow  over  the  stalls  of  the  horses  below.  You 
are  not  obliged  to  put  any  railing  around  it  where 
one  goes  up  to  get  hay,  because  he  is  assumed  to  be 
able  to  take  care  of  himself,  under  such  circum- 
stances. 

But  if  you  find  that  with  the  shelf  in  the  position 
as  it  was  and  that  the  master  or  defendant  ought  to 
have  anticipated  the  likelihood  of  this  shelf  being 
used  as  a  stepping-place,  if  you  should  thus  find — 
further  find  that  in  order  to  avoid  and  prevent  the 
employees  using  this  shelf  as  a  step,  the  exercise  of 
ordinary  care  required  the  master  to  place  a  railing 
at  that  point,  then  you  will  find  that  the  absence 
of  the  railing  was  negligence,  and  if  it  contributed 
to  the  injury  of  the  plaintiff  or  caused  his  injury, 
then  you  would  find  that  the  plaintiff  was  entitled  to 
recover. 

In  reference  to  the  step,  if  you  should  find  that 
the  defendant  ought  to  have  known  that  its  employees 
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were  likely  to  use  it,  while  that  is  not  enough  to  en- 
able you  to  find  for  the  plaintiff,  or  to  warrant  you 
in  finding  for  the  plaintiff,  unless  you  find  that  the 
plaintiff  did  use  this  shelf  as  a  stepping-place, — if 
he,  instead  of  stepping  on  it  in  lowering  the  merehan- 
dise,  stepped  over  it  and  fell  and  some  other  portion 
of  his  body  struck  the  shelf  and  broke  it  as  he  came 
down,  then  the  negligence  charged  is  not  the  cause 
of  his  injury  and  you  would  find  for  the  defendant. 

You  will  remember  the  testimony  in  reference  to 
that,  the  plaintiff's  lack  of  ability  or  apparent  lack 
of  ability  to  say  whether  he  stepped  on  this  shelf  or 
not  until  at  the  very  conclusion  of  the  trial,  when  he 
finally  said  that  he  did. 

It  is  for  the  plaintiff  to  prove  to  your  satisfaction, 
by  a  preponderance  of  the  evidence,  that  he  did  use 
the  shelf  as  a  stepping-place,  when  it  broke  under 
him,  and  under  the  circumstances  you  would  be  justi- 
fied in  finding  a  verdict  for     [86 — 46]     the  plaintiff. 

In  the  matter  of  the  orders  that  has  been  said — that 
has  been  testified  that  were  given  to  him  to  go  up  on 
the  platform,  the  Court,  under  the  circumstances, 
is  not  inclined  to  attach  any  importance  to  this  mat- 
ter. The  law  does  not  attach  any  importance  to  it, 
for  this  reason,  that  even  if  the  order  was  given,  it 
was  only  to  do  what  the  plaintiff  was  accustomed  to 
do  and  in  the  way  he  was  accustomed  to.  It  was  only 
to  go  where  he  was  accustomed  to  go  without  an  or- 
der, and  the  order  imder  such  circumstances  does 
not  change  the  relation  between  the  master  and  the 
servant.  It  is  no  inducement  to  the  servant  to  do 
some  special  duty,  but  it  is  only  a  direction  to  what 
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otherwise  he  would  have  done,  and  hence  it  affords 
him  no  protection.  It  does  not  change  the  rules  of 
law  otherwise  applicable,  hence  you  can  put  out  of 
mind  the  proposition  or  issue  of  whether  or  not  there 
was  an  order  given.  It  is  of  no  materiality  in  this 
ease.  Furthermore,  it  would  have  to  be  a  negligent 
order  under  the  circumstances,  and  it  is  not  a  negli- 
gence charged  in  the  complaint. 

In  permitting  the  plaintiff  to  enter  into  the  de- 
fendant's employ,  the  defendant  did  not  become  the 
insurer  of  the  plaintiff's  safety  from  danger,  that 
which  under  the  ordinary  performance  of  his  duties 
he  may  be  confronted.  The  only  duty  which  the 
defendant  owed  the  plaintiff  in  that  regard  was  to 
use  reasonable  care  in  having  the  plaintiff's  working 
place  and  appliances  with  which  and  by  means  of 
which  he  was  required  to  do  his  work,  reasonably  safe 
for  that  particular  use.  There  was  a  reciprocal  duty 
which  the  law  imposes  on  the  plaintiff-  and  which  the 
plaintiff  owed  his  employer  as  well,  and  this  duty 
was  that  the  plaintiff  should  exercise  ordinary,  rea- 
sonaBTe  care  for  his  own  safety  and  take  reasonable 
precaution  to  avoid  injury  to  himself.  The  master 
is  not  boimd  to  take  more  care  of  the  servant  than  the 
servant  may  be  reasonably  expected  to  take  [87 — 
47]     for  himself. 

If  you  find  from  the  evidence  in  this  case,  by  the 
exercise  of  ordinary  care,  and  taking  reasonable  pre- 
cautions for  his  own  safety  in  the  doing  of  the  work 
the  plaintiff  was  engaged  in,  he  could  have  avoided 
the  accident,  if  it  was  the  accident  that  resulted  in 
his  injury,  then  he  cannot  recover  for  such  and  the 
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verdict  should  be  for  the  defendant. 

You  are  instructed  that  the  plaintiff  had  the  right 
to  assimie  that  the  defendant  had  furnished  him  a 
safe  place  to  work,  and  to  that  end  had  exercised 
ordinary  care  and  vigilance,  and  the  risks  which  the 
plaintiff  assumed  were  those  only  which  were  ordi- 
narily incident  to  the  business  and  which  were  either 
knovNTi  to  the  plaintiff  or  were  so  obvious  as  to  be 
readily  appreciated,  but  the  plaintiff  was  under  no 
duty  to  make  inquiry  or  inspect  the  premises  where 
lie  w'as  working  to  determine  if  they  were  reasonably 
safe,  for  that  was  the  duty  of  the  defendant,  unless 
the  plaintiff  had  notice  or  knowledge  of  such  facts 
and  circiunstances  which  would  indicate  to  any 
reasonably  intelligent  man  that  the  presumption  was 
that  the  Master  had  complied  with  his  duties  therein 
was  unjustifiable,  that  the  Master  had  not  complied 
with  his  duties.  The  plaintiff  was,  however,  bound 
to  see  and  know  whatever  would  have  been  seen  and 
known  by  the  average  servant  exercising  ordinary 
care  for  his  own  safety  under  like  circumstances 
whatever  the  average  man  under  like  circumstances 
and  conditions  ought  to  have  seen  or  knovni  and  ap- 
prehended. The  law  conclusively  presumes  the 
plaintiff  so  knew  and  apprehended,  and  he  will  not 
be  heard  to  say  that  he  did  not  see,  know  and  appre- 
hend. 

You  are  instructed  that  if  you  find  the  risk  or 
danger  from  the  unsupported  board  near  the  rail  was 
as  apparent  to  the  plaintiff  as  to  the  defendant,  and 
that  each  had  equal  opportunity  and  means  of  know- 
ing, yet  as  the  plaintiff  had  the  right  to  rely  on  the 
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defendant  for  providing  him  a  reasonably  [88 — 48] 
safe  place  to  work,  and  there  being  no  duty  on  the 
plaintiff  to  inquire  into  and  inspect  the  sufficiency 
and  safety  of  the  platform,  he  was  not  necessarily 
guilty  of  contributory  negligence  in  going  upon  said 
platfonn  and  handing  down  said  cans  unless  the  dan- 
ger was  so  apparent  that  a  prudent  man  would  not 
have  incurred  it,  unless  you  find  that  in  what  he  did 
he  did  not  act  as  a  reasonably  careful  and  prudent 
man  would  act  under  like  circumstances.  The  fact, 
if  it  be  one,  that  it  is  now  apparent  that  there  was  a 
safer  way  in  which  the  work  could  be  done  is  not 
conclusive  against  the  plaintiff  but  it  may  be  consid- 
ered by  you,  but  that  itself  it  is  not  sufficient  to  say 
he  was  guilty  of  contributory  negligence  by  doing 
the  work  as  he  did,  or  that  he  assumed  the  risk  of 
doing  the  work  as  he  did.  If  no  particular  instruc- 
tions were  given  the  plaintiff  as  to  how  he  should 
hand  down  the  cans,  and  if  the  plaintiff  in  good  faith 
adopted  a  more  hazardous  way,  and  if  the  way 
chosen  was  one  which  would  have  been  adopted  or 
the  ordinarily  careful  and  prudent  person  under  like 
circumstances,  the  plaintiff  would  not  be  guilty  of 
contributory  negligence. 

If  you  find  that  the  defendant  was  negligent  as 
charged  and  that  the  plaintiff  was  not  guilty  of  con- 
tributory negligence  as  you  have  been  instructed, 
and  if  you  find  also  that  the  plaintiff  did  not  assume 
the  risks  of  the  situation  there,  and  if  you  find  that 
the  defendant's  negligence  proximately  resulted  in 
the  injury  to  the  plaintiff  and  the  plaintiff  is  en- 
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titled  to  recover  herein,  then  the  measure  of  his  re- 
covery would  be  an  amount  which  would  compensate 
him  for  loss  of  time,  lessened  ability  to  earn  wages, 
if  any,  which  has  occurred  by  reason  of  the  said  in- 
juries, together  with  such  sum  as  will  reasonably 
compensate  him  for  his  loss  by  reason  of  ability  to 
perfoi-m  manual  labor,  together  with  such  further 
sum  or  amount  as  will  fairly  and  reasonably  com- 
pensate the  plaintiff  for  physical  pain  and  suffering 
and  mental  anguish  already  endured  and  such  as  you 
may  [89 — 50]  find  he  may  be  reasonably  expected 
to  suffer  in  the  future,  if  any,  not  exceeding,  how- 
ever, the  sum  mentioned  in  the  complaint,  to  wit, 
Twenty-five  Thousand  Seven  Hundred  Twenty-five 
($25,725)  Dollars. 

When  you  retire  to  your  jury-room  you  will  select 
a  foreman  and  proceed  to  a  verdict.  Twelve  of  your 
number  must  agree  on  any  verdict  you  find  in  this 
ease. 

By  the  COURT. — Gentlemen,  have  you  any  ex- 
ceptions to  make  to  the  instructions  ? 

[Exception  to  Certain  Instructions.] 
Mr.  RASCH.— In  order  to  save  the  point,  your 
Honor,  referred  to  and  discussed  yesterday  evening, 
the  defendant  now  excepts  to  that  part  and  portion 
of  the  Court's  charges  to  the  jury  which  is  to  the 
effect  that  the  placing  of  the  board  for  the  purpose 
of  being  made  use  of  as  a  shelf  only  is  not  conclu- 
sive that  plaintiff  is  not  entitled  to  recover,  but  that 
if  the  defendant  should  have  reasonably  anticipated 
that  it  might  be  made  use  of  as  a  stepping-place. 
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it  would  be  held  to  the  same  duty  to  exercise  ordi- 
nary care  to  make  it  reasonably  safe  for  a  stepping- 
place  as  though  it  had  originally  been  placed  there 
for  that  purpose.  And  further,  that  if  the  defend- 
ant ought  to  have  anticipated  the  likelihood  of  this 
shelf  being  made  use  of  as  a  stepping-place,  and  to 
avoid  the  use  of  the  shelf  as  a  stepping-place  ordi- 
nary care  required  the  defendant  to  place  a  railing 
at  that  point,  that  then  the  absence  of  the  railing  was 
negligence,  for  the  reason  that  the  same  is  not  ap- 
plicable to  the  issues  under  the  pleadings  and  is  not 
warranted  by  the  evidence  in  this  case. 

And  thereupon  the  jury  retired  to  consider  of  their 
verdict,  and  thereafter  returned  into  court  their  ver- 
dict in  favor  of  the  plaintiff  and  against  the  defend- 
ant for  the  sum  of  Five  Thousand  ($5,000)  Dollars. 

And  thereafter  on  the  11th  day  of  June,  1913,  judg- 
ment was  [90 — 51]  rendered  in  favor  of  said 
plaintiff  and  against  said  defendant  for  the  said  sum 
of  Five  Thousand  ($5,000)  Dollars,  with  interest 
thereon  at  eight  per  cent  per  annum  from  the  date 
thereof  until  paid,  together  with  plaintiff's  costs  and 
disbursements  amounting  to  the  sum  of  $43.60. 

And  thereupon  the  Court  made  an  order  granting 
the  defendant  sixty  da^^s  from  and  after  the  said  9th 
day  of  June,  1913,  T\ithin  which  to  prepare  and  serve 
its  bill  of  exceptions. 

And  now  comes  the  said  defendant,  Stone-Ordean- 
Wells  Company,  and  presents  this  its  proposed  bill 
of  exceptions  in  said  cause  and  prays  that  the  same 
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may  hv  ap])ruved,  settled  and  allowed  by  the  Court 
as  provided  by  law. 

J.  H.  JOHNSTON  and 
GUNN,  RAS€H  &  HAiLL, 
Attorneys  for  Defendant. 
Due  service  of  the  foregoing  proposed  bill  of  ex- 
ceptions of  the  defendant  iStone-Ordean-Wells  Com- 
pany is  hereby  acknowledged  and  receipt  of  copy 
thereof  accepted  and  admitted  this  4th  day  of  Au- 
gust, 1913. 

NICHOLS  &  WILSON, 
Attorneys  for  Plaintiff. 

[Stipulation  as  to  Bill  of  Exceptions.] 
It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  to  said  above-entitled  cause  that  the  fore- 
going proposed  bill  of  exceptions  is  a  full,  true  and 
correct  bill  of  exceptions  as  to  the  proceedings  at  and 
the  evidence    adduced  in    said  cause,  and  that  the 
same  contains  all  of  the  testimony  and  evidence  ad- 
duced at  the  trial  of  said  cause,  and  the  same  may  be 
approved,  settled  and  allowed  by  the  Court  as  pro- 
vided by  law^     [91—52] 
Dated  this day  of ,  1913. 

> 

Attorneys  for  Plaintiff. 

y 

Attorneys  for  Defendant. 
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[Order  Settling,  Allowing  and  Approving  Bill  of 
Exceptions.] 

United  States  of  America, 
District  of  Montana, — ss. 

I,  George  M.  Bourquin,  Judge  of  the  District 
Court  of  the  United  States,  for  the  District  of  Mon- 
tana, before  whom  the  foregoing-entitled  cause  was 
tried,  do  hereby  certify  that  the  foregoing  is  a  full, 
true  and  correct  bill  of  exceptions  in  said  action  of 
the  proceedings  had,  and  contains  all  the  evidence 
adduced  at  the  trial  of  said  cause  and  the  same  is  now 
by  me  hereby  settled,  allowed  and  approved  as  true 
and  correct  bill  of  exceptions  in  said  action. 

Dated  this  25th  day  of  Sept.,  1913. 

GEO.  M.  BOURQUIN, 

Judge. 

[Indorsed] :  Title  of  Court  and  Cause.  Bill  of 
Exceptions.  Filed  Sept.  25, 1913.  Geo.  W.  Sproule, 
Clerk.     [9^—53] 


Thereafter,  on  November  8,  1913,  defendant's 
Assignment  of  Errors  was  duly  filed  herein,  in  the 
words  and  figures  following,  to  wit ;     [93] 
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In  the  District  Court  of  the  United  States,  for  the 
District  of  Montana. 

WILLIAM  A.  HANSFORD, 

Plaintiff, 
vs. 

STONE-ORDEAN-WELLS   COMPANY,  a  Cor- 
poration, 

Defendant. 

Assignment  of  Errors. 
Now  comes  the  defendant,  Stone-Ordean-Wells 
Company,  and  files  the  following  assignment  of 
errors,  upon  wliich  it  will  reply  in  the  prosecution  of 
the  writ  of  error  issued  in  its  behalf  in  the  above- 
entitled  cause : 

1.  The  United  States  District  Court,  in  and  for 
the  District  of  Montana,  erred  in  denying  and  over- 
ruling the  defendant's  motion  made  at  the  close  of  the 
evidence  of  the  case  to  direct  the  jury  to  return  a  ver- 
dict in  favor  of  the  defendant. 

2.  The  United  States  District  Court,  in  and  for 
the  District  of  Montana,  erred  in  charging  the  jury, 
in  the  instructions  given  by  the  Court,  to  the  effect 
that  the  placing  of  the  board  for  the  purpose  of  being 
made  use  of  as  a  shelf  only  w^as  not  conclusive  that 
plaintiff  was  not  entitled  to  recover,  but  that  if  the 
defendant  should  have  reasonably  anticipated  that  it 
might  be  made  use  of  as  a  stepping  place,  it  would  be 
held  to  the  same  duty  to  exercise  ordinary  care  to 
make  it  reasonably  safe  for  a  stepping-place,  as 
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though  it  had  originally  been  placed  there  for  that 
purpose,  and  which  part  and  portion  of  the  instruc- 
tions of  the  court  in  which  the  jury  were  so  charged 
reads  as  follows : 

''It  would  appear  from  the  facts  in  evidence 
here,  that  the  defendant's  servants  placed  the 
board  that  finally  broke,  where  it  was  placed,  for 
the  purpose  of  a  shelf  only.  [&4]  The  evi- 
dence is  such  that  you  could  not  come  to  any 
other  reasonable  conclusion,  but  that  is  not  con- 
clusive that  the  plaintiff  would  not  be  entitled  to 
recover,  even  though  he  may  use  that  shelf  as 
a  standing  place.  It  is  for  you  to  determine 
whether,  under  all  the  circumstances,  consider- 
ing the  situation  of  the  elevated  platform  and 
this  shelf  placed  as  it  was,  of  the  uses  to  which 
the  platform  was  placed  and  the  manner  in 
which  merchandise  was  taken  down  therefrom. 
It  is  for  you  to  say  whether  the  defendant  ought 
to  have  known  that  this  shelf  might  have  been 
used  as  a  stepping  place  by  its  servants  when 
taking  down  merchandise  from  the  platform  to 
the  floor  below.  Should  the  defendant  have  rea- 
sonably anticipated  that  in  handing  down  mer- 
chandise its  employees  were  likely  to  step  on  the 
board;  if  the  defendant  ought  to  have  known 
that  the  board  was  likely  to  be  so  used.  If  it 
should  reasonably  have  anticipated  that  its  ser- 
vants were  likely,  in  handing  down  merchandise 
to  make  use  of  this  shelf  as  a  stepping-place,  then 
it  would  be  held  to  the  same  duty  to  exercise 
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ordinary  care  to  make  it  roas<)na])ly  satV  for  a 
8topi)in^  place,  even  as  though  it  had  originally 
erected  it  for  tlmt  purpose." 

3.  The  Court  erred  in  charging  the  jury  in  the 
Instructions  given  by  the  Court,  to  the  effect  that  if 
the  defendant  ought  to  have  anticipated  the  likelihood 
of  this  shelf  being  made  use  of  as  a  steppiug-place, 
and  to  avoid  the  use  of  the  shelf  as  a  stcpping-place, 
ordinary  care  required  the  defendant  to  place  a  rail- 
ing at  that  point,  that  then  the  absence  of  the  railing 
was  negligence,  and  which  part  or  portion  of  the 
instructions  given  by  the  Court,  in  which  the  jury 
were  so  charged,  reads  as  follows : 

**But  if  you  find  that  with  the  shelf  in  the 
position  as  it  was  and  that  the  Master  or  defend- 
ant ought  to  have  anticipated  the  likelihood  of 
tliis  shelf  being  used  as  a  stepping-place,  if  you 
should  thus  find — further  find  that  in  order  to 
avoid  and  prevent  the  employees  using  this  shelf 
as  a  step,  the  exercise  of  ordinary  care  required 
the  Master  to  place  a  railing  at  that  point,  then 
you  will  find  that  the  absence  of  the  railing  was 
negligence,  and  if  it  contributed  to  the  injury  of 
the  plaintiff  or  caused  his  injury,  then  you  would 
find  that  the  plaintiff  was  entitled  to  recover/* 

4.  The  United  States  District  Court,  in  and  for 
the  District  of  Montana,  erred  in  rendering  and 
entering  judgment  in  said  cause  in  favor  of  the  plain- 
tiff and  against  the  defendant,  and  that  the  said  judg- 
ment is  contrary  to  law  and  the  facts  established  at 
the  trial  of  said  cause. 


108  Stone-Ordean-Wells  Company 

WHEREFORE,  the  said  defendant  and  plaintiff 
in  error  prays  [95]  that  the  said  judgment  of  the 
said  District  Court  of  the  United  States,  in  and  for 
the  District  of  Montana,  be  reversed. 

J.  H.  JOHNSTON  and 
GUNN,  RASCH  &  HALL. 
Attorneys  for  Defendant. 

[Endorsed] :  Title  of  Court  and  Cause.  Assign- 
ment of  Errors.  Filed  Nov.  8,  1913.  Geo.  W. 
Sproule,  Clerk.     [96] 


Thereafter,  on  November  8,  1913,  Petition  for 
Writ  of  Error  and  Order  allowing  same  were  duly 
filed  and  entered  herein,  in  the  words  and  figures 
following,  to  wit:     [97] 

In  the  District  Court  of  the  United  States,  for  the 
District  of  Montana. 

WILLIAM  A.  HANSFORD, 

Plaintiff, 
vs. 

STONE-ORDEAN-WELLS   COMPANY,  a  Cor- 
poration, 

Defendant. 

Petition  for  a  Writ  of  Error  and  Supersedeas  of  the 
Defendant,  Stone-Ordean-Wells  Company. 

Stone-Ordean-WeDs  Company,  defendant  in  the 
above-entitled  cause,  feeling  itself  aggrieved  by  the 
proceedings  had  in  said  cause,  and  by  the  decision  of 
the  Court  and  the  judgment  entered  in  said  cause  on 
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tlic  11th  day  of  June,  1913,  for  the  siun  of  Five 
Thousiind  ()?5,0(X).00)  Dollars  damages,  and  the  fur- 
ther sum  of  Forty-three  and  60/100  ($43.60)  Dollars 
costs,  in  favor  of  said  plaintiff  and  against  said  de- 
fendant, comes  now,  by  J.  II.  Johnston  and  Gunn, 
Rasch  &  Hall,  its  attorneys,  and  petitions  the  Court 
for  an  order  allowing  said  defendant  to  prosecute  a 
writ  of  error  to  the  Honorable,  the  United  States  Cir- 
cuit Court  of  Appeals,  for  the  Ninth  Circuit,  under 
and  according  to  the  laws  of  the  United  States  in  that 
behalf  made  and  provided;  and  also  that  an  order 
be  made  fixing  the  amount  of  security  which  the  said 
defendant  shall  give  and  furnish  upon  said  writ  of 
error,  and  that  upon  the  giving  of  such  security,  all 
further  proceedings  in  this  court  be  suspended  and 
stayed  until  the  determination  of  said  writ  of  error 
by  the  United  States  Circuit  Court  of  Appeals,  for 
the  Ninth  Circuit.     And  your  petitioner  will  ever 
pray. 

J.  H.  JOHNSTON  and 
GUNN,  RASCH  &  HALL, 
Attorneys  for  Defendant.     [98] 
Order  Allowing  Writ  of  Error  and  Fixing  Amount 
of  Bond  Thereon. 
Upon  motion  of  Gunn,  Rasch  &  Hall,  attorneys  for 
the  defendant,   Stone-Ordean-Wells  Company,  the 
foregoing  petition  for  a  writ  of  error  is  hereby 
granted,  and  it  is  ordered  that  a  writ  of  error  be,  and 
hereby  is,  allowed,  to  have  reviewed  in  the  United 
States  Circuit  Court  of  Appeals,  for  the  Ninth  Cir- 
cuit, the  judgment  heretofore  entered  herein  on  the 
11th  day  of  June,  1913,  and  that  the  amount  of  the 


110  Stone-Ordean-W ells  Company 

bond  on  said  writ  of  error  be,  and  is  hereby,  fixed  at 
$7,500.00. 

GEO.  M.  BOURQUIN, 
Judge. 
[Endorsed]  :  Title  of  Court  and  Cause.     Petition 
for  Writ  of  Error  and  Supersedeas.     Order  Allow- 
ing Writ  and  Fixing  Bond.     Filed  and  entered  Nov. 
8,  1913.     Geo.  W.  Sproule,  Clerk.     [99] 


Thereafter,  on  December  2, 1913,  Bond  on  Writ  of 
Error  was  duly  approved  and  filed  herein,  in  the 
words  and  figures  following,  to  wit :     [100] 

Bond  on  Writ  of  Error. 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  we,  Stone-Ordean-Wells  Company,  as  princi- 
pal, and  the  United  States  Fidelity  and  Guaranty 
Company,  of  Baltimore,  Maryland,  a  corporation 
organized  and  existing  under  the  laws  of  the  State  of 
Maryland,  and  duly  authorized  to  do  business  as  a 
surety  company  in  the  State  of  Montana,  as  surety, 
are  held  and  firmly  bound  unto  William  A.  Hansford 
in  the  full  and  just  sum  of  $7,500.00,  to  be  paid  him, 
his  attorneys,  executors,  administrators  or  assigns, 
for  the  payment,  well  and  truly  to  be  made,  we  bind 
ourselves,  our  successors  and  assigns  jointly  and 
severally  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  10th  day  of 
November,  A.  D.  1913. 

WHEREAS,  lately,  at  a  session  of  the  District 
Court  of  the  United  States,  in  and  for  the  District 
of  Montana,  in  an  action  pending  in  said  court  be- 
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tween  "William  A.  Hansford,  as  plaintiff,  and  Stone- 
Ordcan- Wells  Company,  defendant,  a  final  judgment 
was  rendered  against  the  said  defendant  and  in  favor 
of  said  plaintiff,  and  the  said  Stone-Ordean-Wells 
Company,  defendant,  having  obtained  from  said 
court  a  writ  of  error  to  reverse  the  judgment  in  the 
aforesaid  action,  and  a  citation  directed  to  said  Will- 
iam A.  Hansford  is  about  to  be  issued,  citing  and 
admonishing  him  to  be  and  appear  at  the  United 
States  Circuit  Court  of  Appeals,  for  the  Ninth  Cir- 
cuit, to  be  holden  at  San  Francisco,  California: 

NOW,  THEREFORE,  the  condition  of  the  above 
obligation  is  such  that  if  the  said  Stone-Ordean-Wells 
Company  shall  prosecute  its  writ  of  error  to  effect, 
and  shall  answer  all  damages  and  costs  that  may  be 
awarded  against  it,  if  it  fails  to  make  its  plea  good, 
then  the  above  obligation  to  be  void ;  otherwise  to  re- 
main in  full  force  and  virtue. 

IN  WITNESS  WHEREOF,  the  said  Stone- 
Ordean-Wells  Company  has  caused  these  presents  to 
be  executed  by  its  Treasurer  [101]  thereunto  duly 
authorized,  and  its  corporate  seal  to  be  affixed,  and 
the  said  United  States  Fidelity  &  Guaranty  Company 
has  caused  these  presents  to  be  executed  by  its  attor- 
ney in  fact,  also  thereunto  duly  authorized,  and  its 
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corporate  seal  to  be  affixed  hereto,  on  this  10th  day 
of  November,  A.  D.  1913. 

STONE-ORDEAN-WELIJS  COMPANY, 
[Seal]  By  R.  A.  HORR,  Treasurer, 

Thereunto  duly  authorized, 
«  Principal. 

UNITED  STATES  FIDELITY  &  GUAR- 
ANTY COMPANY, 
[Seal]  By  W.  P.  MATHESON, 

Its  Attorney  in  Fact,  thereunto  duly  authorized, 

Surety. 

[Endorsed] :  Title  of  Court  and  Cause.    Bond  on 
Writ  of  Error.   Filed  Dec.  2, 1913.    Geo.  W.  Sproule, 
Clerk. 
The  within  bond  is  hereby  approved. 
Dec.  2, 1913. 

BOURQUIN, 
U.  S.  District  Judge.     [102] 


Thereafter,  on  December  2,  1913,  Writ  of  Error 
was  duly  issued  herein,  which  said  Writ  is  hereto 
annexed,  and  is  in  the  words  and  figures  following,  to 
wit:     [103] 

[Writ  of  Error  (Original)]. 
UNITED  STATES  OF  AMERICA,— ss. 

The  President  of  the  United  States,  to  the  Honor- 
able, the  Judge  of  the  District  Court  of  the 
United  States,  in  and  for  the  District  of  Mon- 
tana, Greeting: 


vs.  William  A.  Hansford.  113 

Because,  in  the  record  and  proceedings  as  also  in 
the  rendition  of  the  judgment  of  a  plea  which  is  in 
said  District  Court,  and  between  Stone-Ordean-Wells 
Company,  a  corporation,  plaintiff  in  error,  and  Will- 
iam A.  Hansford,  defendant  in  error,  a  manifest 
error  hath  happened,  to  the  great  damage  of  the  said 
Stonc-Ordean-Wells  Company,  the  plaintiff  in  error, 
as  by  their  complaint  appears: 

We,  being  willing  that  error,  if  any  hath  happened, 
should  be  duly  corrected  and  full  and  speedy  justice 
done  to  the  parties  aforesaid  in  this  behalf,  do  com- 
mand you,  distinctly  and  openly,  you  send  the  record 
and  proceedings  aforesaid,  with  all  things  concerning 
the  same,  to  the  United  States  Circuit  Court  of  Ap- 
peals, for  the  Ninth  Circuit,  together  with  this  writ, 
so  that  you  have  the  same  at  the  city  of  San  Fran- 
cisco, in  the  State  of  California,  on  the  1st  day  of 
January,  1914,  next,  in  the  said  Circuit  Court  of  Ap- 
peals, to  be  then  and  there  held,  that  the  record  and 
proceedings  aforesaid  being  inspected,  the  said  Cir- 
cuit Court  of  Appeals  may  cause  further  to  be  done 
therein  to  correct  that  error  what  of  right  and  accord- 
ing to  the  laws  and  customs  of  the  United  States 
should  be  done. 

WITNESS  the  Honorable  EDWARD  DOUCLAS 
WHITE,  Chief  Justice  of  the  Supreme  Court  of  the 
United  States,  the  2d  day  of  December,  in  the  year 
one  thousand  nine  hundred  and  thirteen. 

[Seal]  GEO.  W.  SPROULE, 

Clerk  of  the  District  Court  of  the  United  States,  in 
and  for  the  District  of  Montana. 
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The  foregoing  writ  of  error  is  hereby  allowed. 
Dec.  2,  1913. 

GEO.  M.  BOURQUIN, 
District  Judge.     [104] 

Service  of  the  within  and  foregoing  writ  of  error 
and  receipt  of  copy  thereof  is  hereby  acknowledged 
this  3d  day  of  Dec,  1913. 

NICHOLS  &  WILSON, 
Attorneys  for  Defendant  in  Error.     [105] 


Answer  of  Court  to  Writ  of  Error. 

The  Answer  of  the  Honorable,  the  District  Judge 
of  the  United  States  for  the  District  of  Montana,  to 
the  foregoing  Writ : 

The  record  and  proceedings  whereof  mention  is 
made,  with  all  things  touching  the  same,  I  certify, 
under  the  seal  of  said  District  Court,  to  the  United 
8tates  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, within  mentioned,  in  a  certain  schedule  to  this 
Writ  annexed,  as  within  I  am  commanded. 

By  the  Court : 
.    [Seal]  GEO.  W.  SPROULE, 

Clerk.     [106] 

{Endorsed]:  No.  290.  United  States  District 
Court,  District  of  Montana.  William  A.  Hansford^ 
Defendant  in  Error,  vs.  Stone-Ordean- Wells  Com- 
pany, Plaintiff  in  Error.  Writ  of  Error.  Filed 
Dec.  5, 1913.    Geo.  W.  Sproule,  Clerk.     [107] 
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Thereafter,  on  December  2,  1913,  a  Citation  was 
duly  issued  herein,  which  Citation  is  hereto  annexed, 
and  is  in  the  words  and  figures  following,  to  wit: 
[108] 

Citation  on  Writ  of  Error. 
The  President  of  the  United  States,  to  William  A. 
Hansford  and  Messrs.  Nichols  &  Wilson,  His 
Attorneys,  Greeting: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  the  United  States  Circuit  Court  of  Ap- 
peals, for  the  Ninth  Circuit,  to  be  held  at  the  city  of 
San  Francisco,  in  the  State  of  California,  within 
thirty  days  from  the  date  of  this  writ,  pursuant  to  a 
writ  of  error  filed  in  the  Clerk's  office  of  the  District 
Court  of  the  United  States,  in  and  for  the  District  of 
Montana,  wherein  Stone-Ordean- Wells  Company  is 
plaintiff,  and  you  are  defendant  in  error,  to  show 
cause,  if  any  there  be,  why  the  judgment  in  said  writ 
of  error  mentioned  should  not  be  corrected  and 
speedy  justice  should  be  done  to  the  parties  in  that 
behalf. 

WITNESS  the  Honorable  EDWARD  DOUGLAS 
WHITE,  Chief  Justice  of  the  Supreme  Court  of  the 
United  States  of  America,  this  2d  day  of  December, 
A.  D.  1913,  and  of  the  Independence  of  the  United 
States  the  one  hundred  and  thirty-seventh. 

GEO.  M.  BOURQUIN, 
United  States  District  Judge. 
Service  of  the  foregoing  citation  acknowledged 
and  copy  thereof  received  this  3d  day  of  Dec,  A.  D. 
1913. 

NICHOLS  &  WILSON, 
Attorneys  for  Defendant  in  Error.     [109] 
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[Endorsed]:  No.  290.  United  States  District 
Court,  District  of  Montana.  William  A.  Hansford, 
Defendant  in  Error,  vs.  Stone-Ordean-Wells  Com- 
pany, Plaintiff  in  Error.  Citation  on  Writ  of  Error. 
Filed  Dec.  5, 1913.     Geo.  W.  Sproule,  Clerk.     [110] 


[Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  of  Record.] 

United  States  of  America, 
District  of  Montana, — ^ss. 

I,  Geo.  W.  Sproule,  Clerk  of  the  United  States  Dis- 
trict Court  for  the  District  of  Montana,  do  hereby 
certify  and  return  to  the  Honorable,  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, that  the  foregoing  volume,  consisting  of  111 
pages,  numbered  consecutively  from  1  to  111,  inclu- 
sive, is  a  true  and  correct  transcript  of  the  pleadings, 
process,  verdict  and  judgment,  and  all  other  proceed- 
ings had  in  said  cause,  and  the  whole  thereof,  as  ap- 
pears from  the  original  records  and  files  of  said  court 
in  my  possession  as  such  clerk ;  and  I  further  certify 
and  return  that  I  have  annexed  to  said  transcript  and 
included  in  said  paging  the  original  writ  of  error  and 
citation  issued  in  said  cause. 

I  further  certify  that  the  costs  of  the  transcript  of 
record  amount  to  the  sum  of  Twenty-one  and  90/100 
Dollars  ($21.90),  and  have  been  paid  by  the  plaintiff 
in  error. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
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and  affixed  the  seal  of  said  court  at  Helena,  Montana, 
this  22d  day  of  December,  A.  D.  1913. 

[Seal]  GEO.  W.  SPROULE, 

Clerk.     [Ill] 


[Endorsed]:  No.  2355.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Stone- 
Ordean-Wells  Company,  a  Corporation,  Plaintiff  in 
Error,  vs.  William  A.  Hansford,  Defendant  in  Error. 
Transcript  of  Record.  Upon  Writ  of  Error  to  the 
United  States  District  Court  of  the  District  of  Mon- 
tana. 

Received  and  filed  December  26,  1913. 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
Deputy  Clerk. 
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STOXE-ORDEAN-WELLS  COMPANY, 

a  corporation, 

Plaintiff  in  Error, 

vs. 

WTLMAM  A.  HANSFORD, 

Defendant  in  Error. 


Srtrf  nf  plaintiff  in  iErrnr. 


STATEMENT  OF  THE  CASE. 

The  defendant  in  error,  hereinafter,  for  con- 
venience, called  the  plaintiff,  bronght  this  action  in 
the  state  conrt  against  the  plaintiff  in  error,  here- 
inafter referred  to  as  the  defendant,  a  corporation 
existing  nnder  the  laws  of  the  state  of  Maine,  for 
the  recovery  of  ^25,725.00  damages,  on  acconnt  of 
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personal  injuries,  sustained  by  him  while  in  the 
emplo)"  of  the  defendant,  at  Billings,  Montana,  on 
the  21st  day  of  June,  1912.  The  case  was  removed 
to  the  District  Court  of  the  United  States,  for  the 
District  of  Montana,  on  the  ground  of  diversity  of 
citizenship  of  the  parties  (Tr.  p.  21),  and  came  on 
for  trial  on  June  5,  1913,  before  a  jur}^  which  re- 
turned a  verdict  for  $5000.00  in  favor  of  the  plain- 
tiff, and  judgment  having  been  entered  upon  the 
verdict,  the  defendant,  claiming  that  error  was 
conmaitted  at  the  trial  of  the  case  in  the  court  below, 
bi'ings  the  case  here,  by  writ  of  error,  for  review 
(Tr.  p.  112). 

The  ]3laintiff  entered  into  the  defendant's  serv- 
ice on  June  1,  1912,  the  duties  of  his  emplo^Tiient  re- 
quiring him  to  receive  and  distribute  goods  and 
merchandise  in  defendant's  warehouse  at  Billings, 
and  to  assemble  them  for  shipment  on  the  first  floor 
of  the  warehouse.  In  substance,  it  is  alleged  in  his 
complaint  that  the  defendant  maintained  a  platform 
or  staging  for  the  storage  of  goods  about  thirty  feet 
long  and  twenty  feet  wide,  about  nine  feet  above  the 
first  floor  of  the  warehouse,  supported  by  upright 
pillars,  ten  by  twelve  inches  in  size,  set  about  ten 
feet  apart,  and  was  reached  by  means  of  an  upright 
ladder  from  the  main  floor;  that  the  platform  was 
constructed  of  common  pine  lumber  or  boards,  laid 
on  two  by  four  inch  stringers,  but  was  without  rail- 
ing of  any  kind  about  the  outside  thereof  (Tr.  p.  ?>). 
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That  at  tlic  outer  cdi^v  of  tlu'  platl'orm  the  defend- 
ant had  ])hu'ed  a  hoard  ahcmt  ten  feet  in  length,  and 
of  the  same  kind  and  dimension  as  tliose  used  in  tlie 
eonstruetion  of  the  floor  of  the  phitform,  witlioiit 
support,  except  one  inch  cleats  fastened  to  tlie  up- 
rij^dit  posts,  upon  which  it  rested  (Tr.  p.  3).  That 
on  June  21,  1912,  tiie  plaintiff  was  directed  to  as- 
semhle  for  shipment  some  crated  coffee  cans  on  tlie 
platform,  and  to  hand  thcni  down  to  another  em- 
ployee, stationed  on  the  flooi-  Ix'low  to  receive  them; 
that  while  he  was  handini;-  down  one  of  the  cans  he 
stepped  upon  the  board,  breaking  it,  and  fell  to  the 
floor  below,  receiving  the  injuries  complained  of 
(Tr.  pp.  3-4).  It  is  alleged  that  plaintiff  was  at 
all  times  in  the  exercise  of  due  care  and  caution,  and 
that  his  injuries  were  caused  by  defendant's  negli- 
gence in  failing  to  provide  a  suitable  railing  along 
the  (jutside  edge  of  the  platform,  and  in  failing  to 
])rovide  sufficient  supports  under  the  board  (Tr.  p. 
4). 

In  its  amended  answer  the  defendant  admits 
plaintiff's  employment;  that  while  so  employed  he 
fell  from  the  platform  to  the  floor  below,  and  that 
there  was  no  railing  around  the  platform,  but  denies 
that  it  was  negligent  in  any  of  the  particulars 
charged  in  the  complaint.  It  is  alleged  that  the 
board  was  not  a  part  of  the  platform,  but  separate 
therefrom,  and  from  three  and  one-half  to  four 
inches  below  the  floor  of  the  platform;  that  the 


board  was  eleven  feet  long,  and  about  ten  inches 
wide,  and  placed  at  right  angle  to  the  boards  in  the 
floor  of  the  platform  (Tr.  p.  28).  It  is  also  alleged 
that  the  board  was  not  intended  or  placed  there  to 
be  stepped  upon  by  anyone,  as  was  patent  and  plain- 
ly ajDparent  from  its  position  and  the  manner  in 
which  it  was  fastened,  which  the  plaintiff  knew,  or 
should  have  known,  by  the  exercise  of  any  care  or 
caution  at  all  (Tr.  pp.  28-29).  In  paragraph  9  of 
the  amended  answer  it  is  alleged  that  plaintiff's  in- 
juries were  proximately  due  to,  and  caused  by,  his 
own  fault  and  carelessness,  and  in  paragraph  10 
the  defendant  pleads  that  the  injuries  were  proxi- 
mately due  to  causes  the  risk  of  injury  from  which 
he  had  assumed  (Tr.  pp.  29-32).  In  his  replication 
the  i^laintiff  denies  the  allegations  of  paragraphs  9 
and  10  of  the  amended  answer;  that  is  to  say,  that 
the  injuries  were  caused  by  his  own  negligence,  or 
that  they  were  due  to  causes  the  risk  of  injury  from 
which  he  had  assumed  (Tr.  p.  33). 

The  evidence  shows  substantially  the  following 
facts :  The  plaintiff,  a  man  thirty  years  of  age,  en- 
tered the  defendant's  employ  on  June  1,  1912.  Prior 
to  that  time  he  had  been  employed  in  various  occu- 
pations (Tr.  p.  38).  The  defendant's  warehouse 
contained  three  floors,  and  most  of  plaintiff's  work 
kept  him  on  the  first  or  main  floor  of  the  building, 
where  he  was  required  to  receive  goods  and  dis- 
tri])ute  tlieni,  and  to  get  them  ready  for  shipment  as 
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iKH-asion  (lomaiided  (Tr.  pp.  :J8-:>9).  Tlic  j)lattnrni 
was  on  the  first  floor  of  tlic  warchouso,  in  the  north- 
west cornel-  of  the  l)uil(lin«»-,  extendini;  easterly 
thirty  feet  in  len<;tli  and  southerly  twenty  feet  in 
width  (Tr.  p.  :i9).  It  was  ei.u:ht  feet  and  (»ne  and 
one-half  inelies  ah()ve  the  main  floor  (Tr.  [>.  70), 
and  was  used  for  the  storiui;-  of  merchandise  ujxmi 
it,  such  as  spices,  clotlies  pins,  lamp  chimneys  and 
hintern  j^dobos  (Tr.  p.  :]9).  Access  was  had  to  tlie 
platform  hy  means  of  a  hidder,  located  at  the  east 
end  (Tr.  p.  :59). 

On  June  21,  1912,  an  order  had  l)een  i»iven  foi- 
the  shipment  of  some  empty  coffee  cans,  which  were 
on  the  i)latform,  their  weight  being  about  fifteen 
pounds  each  (Tr.  pp.  39-40).  The  phxintiff  either  by 
direction  of  shipping  clerk  Russell  (Tr.  p.  40),  ov 
voluntarily  (Tr.  pp.  69,  83),  went  upon  the  platform 
to  hand  the  cans  down  to  Russell,  who  was  standing 
on  the  floor  below  to  receive  them,  and,  in  doing  so, 
the  plaintiff  would  simply  take  hold  of  the  top  of  the 
can,  stoop  over  and  hand  them  from  the  edge  of  the 
platform  to  Russell,  who  would  take  them  (Tr.  p. 
40).  He  had  handed  down  two  or  three  cans  in  that 
way,  and  then,  in  handing,  or  attempting  to  hand 
down  another  can,  the  board  broke,  and  he  fell  to 
the  floor  (Tr.  p.  41).  He  had  not  observed,  when 
handing  down  the  previous  cans,  whether  he  step- 
ped on  the  board  (Tr.  p.  44),  and  when  interrogated 
by  th(^  court,  lie  stated  that  he  did  not  remember 
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whether  he  stepped  on  the  board  when  the  first 
cans  were  handed  down  (Tr.  p.  56).  He  had  not 
testified,  npon  the  completion  of  his  testimony  in 
chief,  whether  he  stepped  on  the  board  when  it 
broke,  but  when  interrogated  by  the  court  upon  that 
point,  stated  that  he  guessed  he  was  on  the  board 
when  it  broke,  but  "could  not  say  for  sure"  (Tr.  p. 
56).  At  the  close  of  the  case,  no  evidence  having 
been  introduced  to  show  that  the  plaintiff  was  on 
the  board  when  it  broke,  the  court  again  interro- 
gated him  as  follows: 


fc> 


"Q.     Can  you  say  whether  j^ou  stepped  on 
that  board  or  whether  you  stepped  over  it? 
"A.     No,  I  cannot. 

"Q.  How  did  it  break  unless  you  stepped 
on  it — of  course  that  is  a  mere  argument  possib- 
ly. Has  it  escaped  your  recollection  or  did  you 
ever  know,  so  far  as  }'ou  now  know  1 

"A.  I  had  no  reason  to  think  about  step- 
ping on  the  board  at  that  time. 

"Q.     I  mean  the  fact  that  you  do  not  seem 
able  to  recollect  whether  you  stepped  on  the 
board  or  stepped  over  it  and  fell? 
"A.     I  stepped  on  the  board  and  it  broke  and 
I  fell  down  through  it."     (Tr.  p.  88). 

The  ])()ard  was  put  up  between  the  pillars,  sup- 
ported by  cleats  nailed  to  the  sides  of  the  pillars,  by 
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some  of  (IctViulaut's  {'iiiplovccs  in  K('l)niary  or 
Marcli,  1912,  for  the  ])in-poS('  of  a  sliclf  to  ])iit  s])i('(*s 
iij)oii,  and  it  was  used  as  a  shelf  and  i'oi*  no  otlicr 
purpose  (Tr.  ]).  57,  58,  (33) .  It  was  from  three  and 
one-half  to  four  inclies  behnv  the  floor  of  the  plat- 
form, and  no  one  had  ever  lieen  o])served  to  make 
use  of  it  as  a  plaee  to  step  or  stand  u])()n  (Tr.  pp. 
65,  79).  There  was  a  large  door  at  the  west  end  of 
the  platform,  and  a  window  five  feet  square  above 
it,  three  doors  to  the  south,  and  both  doors  and  win- 
dows at  the  east  end  of  the  building  (Tr.  p.  64). 
The  wheather  was  warm  and  the  sun  shining  on 
the  day  the  plaintiff  was  injurc^d,  all  of  the  doors 
of  the  warehouse  wTre  open  (Tr.  pp.  64-65),  the 
plaintiff  facing  one  of  the  side  doors  to  the  south, 
when  on  the  platfcn-m  handing  down  the  cans  (Tr. 
p.  57).  The  passage w^ay,  used  for  the  handling  and 
movement  of  goods  and  merchandise,  ran  in  front  of 
the  platform,  and  the  plaintiff  had  been  on  the  plat- 
form at  least  fifteen  or  tAventy  times  prior  to  the 
day  of  the  accident  (Tr.  p.  45-46),  and  had  also 
from  time  to  time  been  on  the  floor  below,  receiving 
goods  tossed  down  from  the  i)latform,  upon  which 
occasions  the  person's  vision,  wdiile  w\aiting  and 
looking  for  the  articles  as  they  w^ere  tossed  or  hand- 
ed dow^n,  would  be  in  the  direction  of  the  board  (Tr. 
p.  52)).  The  place  w^as  well  lighted,  and  the  posi- 
tion of  the  board,  that  it  rested  upon  cleats  between 
the  pillars  and  w-as  not  a  part  of  the  platform  but 
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some  distance  below  the  floor  of  the  platform,  was 
readily  observable  (Tr.  pp.  60-61;  65;  71-72;  79; 
80).  But  the  plaintiff  never  paid  an}^  attention  to 
it  (Tr.  p.  47).  He  supposes  that  if  a  person  had 
looked  in  the  direction  of  the  board,  he  would  have 
seen  how  it  was  placed  and  fastened  ((Tr.  p.  48), 
])ut  he  never  noticed  it  (Tr.  pp.  48,  53).  He  does 
not  know  whether,  if  he  had  paid  any  attention  to 
his  surroundings,  he  could  have  seen  the  position 
of  the  board  at  a  glance,  but  he  states  that  he  would 
have  seen  it  if  he  had  gone  there  and  examined  it 
(Tr.  pp.  49-50). 

At  the  close  of  the  evidence,  the  defendant 
moved  the  court  to  instruct  the  jnry  to  return  a  ver- 
dict in  favor  of  the  defendant,  which  the  court  de- 
nied (Tr.  pp.  89-90),  and  instructed  the  jury  that 
although  it  appeared,  and  the  e^ddence  was  such, 
that  the  jury  could  come  to  no  other  conclusion  but 
that  the  board  was  placed  by  the  defendant's  serv- 
ants for  the  purpose  of  a  shelf  only,  that  this  fact 
would  not  preclude  plaintiff's  recover^y;  that  if  the 
defendant  should  reasonabl}^  have  anticipated  and 
known  that  its  servants  were  likely,  in  handing 
down  merchandise,  to  make  use  of  the  shelf  as  a 
step])ing  place,  it  would  then  be  held  to  the  same 
duty  to  exei'cise  ordinary  care  to  make  it  reasonably 
safe  for  a  stepping  place  as  if  defendant  originall.y 
erected  it  for  that  purpose.  The  court  further 
instructed   tlie  jury  that  the  absence  of  a  railing 
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arniuul  the  platfiu'in  would  not  of  itself  anioiint  to 
iu»^li«!:onc(\  yet  if  the  (Icfciidaiit  slutuld  liavc  aiitici- 
j)at(Ml  and  known  the  likelihood  (»f  the  shelf  heini;- 
used  as  a  stej)})ini>'  j)laee,  and  in  order  to  avoid  and 
jirevent  the  employees  from  so  usinj;-  the  shelf,  the 
exercise  of  ordinary  eai-e  required  the  defendant  to 
place  a  railing  at  that  i)oint,  then  the  absence  of  the 
railing;-  was  nejjjlij'ence  (Tr.  pp.  {KMXJ). 


ASSIGNMENT  OF  ERROKS. 

1.  The  coui't  erred  in  denying-  and  overrnlinG; 
the  defendant's  motion  made  at  the  ch)se  of  the  evi- 
dence of  the  case  to  direct  the  jury  to  return  a  ver- 
dict in  favor  of  the  defendant  (Ti*.  p.  105). 

2.  The  coui't  erred  in  charu^ng  the  jury,  in  the 
instructions  "iven  by  the  court,  to  the  effect  that 
the  placini;-  of  the  board  for  the  purpose  of  l)ein,2^ 
made  use  of  as  a  shelf  only  was  not  conclusive  that 
plaintiff  was  not  entitled  to  recovei',  but  that  if  the 
defendant  should  have  reasonably  anticipated  that 
it  mij»ht  be  made  use  of  as  a  stepping  place,  it  would 
be  held  to  the  same  duty  to  exercise  ordinary  cixvo 
to  make  it  reasonably  safe  for  a  stepping  place,  as 
though  it  had  orginally  been  placed  there  for  that 
purpose,  and  \vhicli  part  and  portion  of  the  instruc- 
tions of  the  court  in  which  the  jury  were  so  charged 
reads  as  follows: 
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"It  would  appear  from  the  facts  in  evi- 
dence here,  that  the  defendant's  servants  placed 
the  board  that  finally  broke,  where  it  was 
])laced,  for  the  purpose  of  a  shelf  only.  The 
evidence  is  such  that  you  could  not  come  to 
any  other  reasonable  conclusion,  but  that  is  not 
conclusive  that  the  plaintiff  would  not  be  en- 
titled to  recover,  even  though  he  may  use  that 
shelf  as  a  standing  place.  It  is  for  you  to  de- 
termine whether,  under  all  the  circumstances, 
considering  the  situation  of  the  elevated  plat- 
form and  this  shelf  placed  as  it  was,  of  the  uses 
to  which  the  platform  was  placed  and  the  man- 
ner in  which  merchandise  was  taken  down 
therefrom.  It  is  for  3^ou  to  sa}^  whether  the  de- 
fendant ought  to  have  known  that  this  shelf 
might  have  been  used  as  a  stepping  place  by  its 
servants  when  taking  down  merchandise  from 
the  platform  to  the  floor  below.  Should  the 
defendant  have  reasonabh^  anticipated  that  in 
handing  down  merchandise  its  employees  were 
likely  to  step  on  the  board;  if  the  defendant 
ought  to  have  known  that  the  board  was  likely 
to  be  so  used.  If  it  should  reasonably  have 
anticipated  that  its  servants  were  likely,  in 
lianding  down  merchandise  to  make  use  of  this 
shelf  as  a  stepping  place,  then  it  would  be  held 
to  the  same  duty  to  exercise  ordinary  care  to 
make  it  i-easonably  safe  for  a  stepping  place. 
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won  as  thoiij^di  it  liad  oriunnally  creeled  it   l(»r 
that  ])urp«>se."     ('I'l.  p]..  l()r)-l()7). 

i5.  Till'  court  eiicd  in  eliarj-iiii;-  tlie  jury  in  tlie 
instnietiiuis  j^nven  hy  tlie  eoiirt,  to  the  ell'eet  that  il* 
the  (h'tViidant  (»u«;iit  to  have  antieipatod  the  likeli- 
liood  (\\'  this  shell'  heins;-  made  use  of  as  a  ste])j)iiii;- 
place,  and  to  avoid  the  use  of  the  shelf  as  a  steppini;- 
place,  ordiiiai-y  earo  required  the  defendant  to  place 
.1  railini;  at  that  i)oint,  that  then  the  absence  of  the 
I'ailiiij;'  was  ne<»ii«;'ence,  ;iiid  which  pait  oi*  })(>i'tion  of 
the  instructions  j;iven  l)v  the  court,  in  which  the 
jury  were  so  char^'cd,  reads  as  I'ollows 

*'But  if  y(tu  find  that  with  the  shelf  in  the 
position  as  it  was  and  that  the  master  or  de- 
fendant (►ui'ht  t(>  have  anticiixited  the  likelihood 
of  this  shelf  being  used  as  a  stepping  place,  if 
you  should  thus  find — further  find  that  in 
order  to  avoid  and  prevent  the  employees  using 
this  shelf  as  a  step,  the  exercise  of  ordinary 
care  requii«ed  the  master  to  place  a  railing  at 
that  point,  then  you  will  find  that  the  absence 
of  the  railing  was  negligence,  and  if  it  contrib- 
uted to  the  injury  of  the  plaintiff  or  caused  his 
injury,  then  you  would  find  that  the  plaintiff 
was  entitled  to  recover."    (Tr.  ]).  107). 

4.  The  court  erred  in  rendering  jind  entering 
judgment  in  said  cause  in  favor  of  tlie  plaintiff  and 
against  \hv  defendant.  (Tr.  p.  107). 
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AEGUMENT. 

I. 

The  negligence  charged  in  plaintiff's  complaint, 
which  it  is  alleged  was  responsible  for  his  fall,  and 
the  resulting  injury,  was  the  failure  of  defendant 
to  provide  a  suitable  railing  along  the  outside  edge 
of  the  platform,  and  that  defendant  failed  to  pro- 
vide sufficient  supports  under  a  board  placed  at 
the  outer  edge  of  said  platform.  The  absence  of  a 
railing  was  admitted  in  defendant's  answer,  and 
nothing  more  was  heard  regarding  it  during  the 
trial  of  the  case  until  adverted  to  by  the  court  in  its 
instructions  to  the  jury.  There  is  no  allegation  in 
the  complaint,  and  no  attempt  was  made  at  the 
trial  to  show,  that  a  railing  could  have  been  put 
around  the  platform  without  rendering  impractic- 
able the  use  of  the  platform  for  the  purpose  for 
which  it  was  made  and  intended;  no  attempt  was 
made  to  show,  and  it  does  not  appear,  how  a  railing 
such  as  would  not  have  interf erred  with  the  use 
of  the  plaftorm  for  the  purpose  intended,  would 
have  prevented  the  plaintiff  from  falling,  and 
thei'e  is  nothing  in  the  case  from  which  an  infei'ence 
even  could  have  been  drawn  that  the  plaintiff  would 
not  have  fallen,  if  such  railing  as  the  practical  use 
of  the  platform  for  the  purpose  intended  would  have 
permitted  had  actually  been  constructed.  There  is 
not  a  scintilla  of  evidence  that  the  absence  of  a  rail- 
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ini;  liad  aiiytliiiig  at  all  to  do  with  the  plaiiitiJ'f's 
fall,  and  as  the  plaiiitil'i'  knew  that  no  such  railing 
liad  bocn  provided,  no  attempt  was  made  at  the  trial 
to  attrihuto  his  injuries  to  its  absence.  The  only 
ground  relied  upon  at  the  trial  lor  a  recovery  was 
the  absence  of  sufficient  supports  undei'  the  board 
which  broke,  causing  plaintiff's  fall. 

With  reference  to  the  board,  the  complaint  al- 
leges the  defendant  had  placed  it  "at  the  outer  edge 
of  the  platform."  In  other  words,  that  it  was  a  con- 
tinuation or  extension  of  the  platform  and  a  pait 
thereof,  and  the  negligence  charged  was  the  failure 
''to  provide  sufficient  supports  under"  it.  The 
answer  alleges,  and  the  conceded  and  admitted  facts 
of  the  case  are,  that  the  board  was  not  a  continua- 
tion or  a  part  of  the  platform,  but  that  it  was  sus- 
pended between  the  two  pillars,  resting  upon  cleats, 
from  three  and  one-half  to  four  inches  belcAv  the 
floor  of  the  platform;  that  it  was  put  there  to  be 
used,  and  was  used,  as  a  shelf,  and  for  no  other 
purpose;  that  from  the  time  it  was  put  there  un- 
til the  plaintiff's  fall,  no  one  had  ever  been  seen 
to  make  use  of  it  as  a  stepping  place,  and  its  po- 
sition, and  the  way  in  wdiich  it  was  fastened,  were 
plain  and  a])parent  to  anyone  whn  t(tok  the  pains  to 
look  at  it. 

The  facts  thus  established,  by  admissions  and 
proof  at  the  trial,  are  the  facts  alleged  in  defend- 
ant's amended  answer  in  defense  of  the  case.     It 
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may  be  that  if  the  board  had  been  placed  in  a  po- 
sition so  as  to  invite,  or  its  appearance  mistakenly 
cansed,  its  nse  for  a  purpose  other  than  the  one 
for  which  it  was  put  up  and  for  which  it  was  intend- 
ed, that  negligence  might  be  predicated  for  failure 
to  render  it  sufficient  for  such  use.  But  that  is 
not  the  case  made  in  plaintiff's  complant.  It  is 
not  pretended  that  the  board  was  not  sufficientl}^ 
provided  with  supports  to  serve  as  a  shelf,  but  the 
negligence  charged  is  that  it  was  not  sufficientl}" 
supported  to  serve  as  a  part  of  the  platform — as 
a  place  to  step  or  stand  upon.  But  there  is  noth- 
ing either  in  the  pleadings  or  the  proof  tending  to 
show  that  it  was  ever  used  for  such  purpose  prior 
to  the  plaintiff's  accident  by  anyone,  or  that  there 
was  anjlhing  deceptive  or  misleading  in  its  appear- 
ance, and  the  position  in  which  it  was  placed,  which 
might  possibly  cause  anj^  one  to  be  mistaken  about 
its  nature  and  purpose.  The  facts  established  at 
the  trial,  and  the  theory  upon  which  the  case  was 
submitted  to  the  jury,  was  not  the  case  made  in 
plaintiff's  complaint,  and  what  was  said  by  the 
supreme  court  of  Montana  in  the  case  of  Flaherty 
V.  Butte  Electric  Ry.  Co.,  40  Mont,  pages  464,  465, 
is  applicable  here: 

"The  phiintiff  may,  if  he  so  elects,  narrow 
the  issues  to  a  single  act  of  negligence,  but, 
having  done  so,  he  must  be  confined  in  his  proof 
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to  sucli  a<*t.  He  'cannot  assort  a  right  to  go 
without  the  lines  witliin  wliicli  lie  xnlniitniily 
i'oni'incd  himself.'     *     *     * 

"Over  the  objection  of  del'enclants  the 
court  submitted  the  case  to  the  jury  upon  the 
theory  that  if  the  defendants  were  shown  to  be 
negligent  in  any  respect,  the  plaintiff  could 
recover;  and  under  this  general  charge  the  jury 
might  well  have  determined  that  LeSage  was 
negligent  in  keeping  a  proper  lookout.  In  fact, 
it  appears  to  us  to  be  the  only  negligence  which 
the  evidence  tends  to  prove.  But  that  was  not 
the  negligence  charged,  and  could  not  be  con- 
sidered. *  *  *  Under  the  view  of  the 
pleading  which  we  have  taken,  the  theory  of 
the  case  entertained  by  the  trial  court,  as  dis- 
closed by  the  instructions  given,  was  erron- 
eous." 

In  Perry  v.  Barnett,  65  Ind.  522,  the  defendant 
was  a  road  sui)ervisor,  and  the  negligence  charged 
was  that  he  had  placed  in  a  public  highway,  at  a 
point  where  the  same  crosses  a  deep  and  dangei'ous 
bayou, 

"a  structure  or  pile  of  wooden  timbers,  in- 
tended to  serve  as  a  bridge," 

so  carlessly  placed  there  by  the  defendant  that 
plaintiff's  mules  fell  through  and  over  the  tim- 
l)ers,  causing  their  death.     The  proof  was  that  the 
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structure  or  pile  mentioned  in  the  complaint  was  a 
bridge  built  across  the  bayou,  that  it  was  so  de- 
fectively constructed  that  plaintiff's  mules  went 
through,  causing  one  to  fall  over  the  edge  of  the 
bridge  upon  the  ice  below,  killing  it,  and  injuring 
the  other  so  badly  that  it  died  a  few  months  there- 
after. In  reversing  a  judgment  in  favor  of  plain- 
tiff, the  court  said: 

"The  theory  of  the  complaint  is,  that  the 
defendant  carelessly  and  wilfully  placed  an  ob- 
struction in  the  highwa3\  The  evidence  does 
not  show  such  obstruction.     *     *     * 

"We  are  of  opinion  that  the  evidence  did 
not  support  the  cause  stated  in  the  complaint; 
in  other  words,  that  the  complaint  was  not 
proved  'in  its  general  scope  and  meaning.'  " 

In  Shanke  v.  United  States  Heater  Co., 
(Mich.)  84  N.  W.  283,  the  complaint  alleged  that 
boards  placed  upon  the  ground  for  a  passageway 
for  trucks 

"were  unfit  for  the  purpose,  because  they 
were  uneven,  unsound,  rotten,  unsafe  and  de- 
fective, by  reason  of  which  the  said  path  or 
paths  or  passageway  upon  said  yard  became 
and  were  in  a  dangerous  and  inisafe  condi- 
tion." 

The   boards  were   placed   end   to   end,   and   as   the 
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wlii't'ls  of  till'  loaili'il  triR'k  came  to  the  end  of  a 
board,  it  would  press  the  end  more  or  less  into  the 
soft  soil.  Plaintiff  and  another  em})loyee  were  ov- 
dered  on  the  day  of  the  accident  to  wheel  some 
casting's  into  the  defendant's  shop.  Plaintiff  was 
in  front  of  the  truck,  pullinj;-  it,  facinj^-  the  truck, 
and  his  co-employee  was  behind,  pushing-.  The 
plaintiff,  in  describing-  the  accident,  testified: 

"There  was  a  board  there  underneath,  and 
the  wood  kept  digging  into  the  ground  so  that 
it  caused  a  hole,  and  as  I  was  about  to  lift,  to 
start  it,  the  board  broke.  I  fell  to  my  knees, 
and  the  casting  on  top  of  me." 

He  also  testified  that  the  boards  looked  as 
though  they  had  never  been  used  before.  In  sus- 
taining the  action  of  the  trial  court,  directing  a 
verdict  for  the  defendant,  the  supreme  court  of 
Michigan  said: 

"The  instructi(m  was  correct.  The  theory 
of  the  declaration  is  not  that  sound  unused 
boards  wTre  not  sufficient,  or  that  the  ground 
was  soft,  but  the  sole  theory  of  the  declaration 
is  that  the  boards  were  uneven,  unsound,  rot- 
ten, unsafe  and  defective  in  consequence  of 
which  the  place  w^as  unsafe.  Plaintiff  cannot 
now  recover  upon  the  theory  that  sound  boards 
were  n(>t  sufficiently  strono;,  or  that  the  ground 
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was  unsafe,  so  that  the  ends  of  the  board  would 
be  pressed  into  it  by  the  weight  upon  them." 

In  Forsell  v.  Pittsburg  and  Montana  Cop- 
per Co.,  38  Mont.  403,  an  action  for  damages  on  ac- 
count of  injuries  sustained  because  of  an  alleged 
defective  hoisting  engine,  the  plaintiff  charged  neg- 
ligence on  the  part  of  the  defendant  in  that 

"it  negligentlj^  permitted  the  brakes  on 
said  engine  to  be  defective  and  in  such  condi- 
tion that  no  man  could  clamp  them  tight  enough 
to  prevent  the  cage  from  slipping  down  the 
shaft  when  the  cage  would  be  placed  at  rest 
by  said  engineer." 

Upon  the  trial,  the  court  permitted  evi- 
dence to  be  given  on  behalf  of  plaintiff  tending  to 
show : 

"that  the  brake  used  was  too  light  for  the 
work  imposed  upon  it,  that  the  hoisting  engine 
was  defective,  that  the  exhaust  from  the  engine 
was  not  properly  connected,  and  the  effect  of 
the  back  j)ressure  of  the  steam." 

Also, 

"that  instead  of  a  handbrake,  such  as  was 
used,  a  post  brake  should  have  been  used." 

Ill    reversing   the   judgment   of   the  court 
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below,  in  plaintiff's  favoi-,  the  supreme  court,  first 
quoting;  from  Pieirc  v.  (Ircat  Fall  cV:  C  Ry.  (^>.,  22 
Mniit.  44;'),  said : 

"In  the  ease  at  bar,  liowever,  tlic  plaintiff, 
instead  of  stating  genci-aily  the  failinc  of  the 
cU'fen(hint  to  exercise  care  in  the  discharge  of 
its  duties,  alleged  in  her  pleadings  the  particu- 
lars in  which  the  negligence  of  defendant  con- 
sisted. She  could  not  recover  for  negligence 
in  any  other  respect,  foi-  a  plaintiff  must  stand 
upon  the  cause  of  action  stated  in  the  com- 
plaint." 

The  eourt  then  proceeds  as  follows: 

"That  this  rule  is  correct  would  seem  to 
be  too  plain  to  require  argument  or  citation 
of  authorities.  Our  (\)de  (Revised  Codes,  sec. 
6532)  requires  the  complaint  to  contain  a  state- 
ment of  the  facts  constituting  the  cause  of  ac- 
tion. 'It  would  be  folly  to  require  the  plaintiff 
to  state  his  cause  of  acticm,  and  defendant  to 
disclose  his  grounds  of  defense,  if  in  the  ti'ial 
either  or  both  might  abandon  such  grounds  and 
recover  upon  others  which  are  substantially 
different  fr<nn  those  alleged." 

As  in  the  cases  above  cited,  so  here  in  the 
case  at  bar,  the  plaintiff  failed  to  establish  the 
case  made  in  his  complaint,  and  the  motion  for  a 
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directed  verdict  should  have  been  granted,  for,  as 
was  said  b.y  the  supreme  court  of  Indiana,  in 
Feder  v.  Field,  20  N.  E.  on  page  131 : 

"The  law  is  well  settled  that  a  complaint 
must  proceed  upon  a  definite  theory;  that  the 
case  must  be  tried  on  the  theory  constructed 
by  the  pleadings;  and  such  a  judgment  as  the 
theory  warrants  must  be  rendered,  and  no  other 
or  different  one." 

To  the  same  effect: 

Knuckey  v.  Butte  Electric  Ry.  Co.,  41 
Mont.  314; 

Bracey  v.  Northwestern  Improvement  Co., 

41  Mont.  338; 

Gregory  v.  Chicago,  M.  &  St.  P.  Ry.  Co., 

42  Mont.  551 ; 

Ebsery  v.  Chicago  City  Ry.  Co.,  (111.)  45 
N.  E. 1017; 

Gardner  v.  Metropolitan  Street  Ry.  Co. 
(Mo.)  122  S.  W.  1068;  18  Ann.  Cases 
1166; 

Pennington  v.  Detroit  etc.  Ry  Co.,  (Mich.) 
51  N.  W.  634. 
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II. 

That  the  Ixtard  was  jjlaccd  hctwi^oii  two 
pillai's  I'oi-  tile  jniri)nst'  of  scrviiii;-  as  a  shcli'  is  ini- 
(lisj)ut('(l;  ill  fact,  the  (MHirt  told  tlu'  Jury  tliat  tin* 
\id(Mic('  admitted  of  no  otlicr  conclusion.  It  had 
never  hoen  used  I'or  anytliini;-  else,  and  no  one  had 
ever  seen  it  used  for  any  other  |>ni-))ose.  Its  posi- 
tion and  the  manner  in  wliieji  it  was  fastened  was 
perfectly  i)lain  and  oltvions,  and  the  ])laintiff  him- 
self admits  that  lie  eouid  have  seen  it  if  he  had 
taken  the  trouble  to  look  at  it.  The  ou\y  reason 
which  he  gives  fiu*  not  knowing,  is  that  he  nevei- 
l)aid  any  attention  to  it.  Any(me  standing  on  tlie 
platform,  giving  the  slightest  attention  to  his  sur- 
roundings, could  see  that  the  board  was  not  a  part 
of  the  platform,  but  that  it  was  some  distance  be- 
low it.  Young  Oberweiser,  a  boy  fifteen  years  old, 
saw  it  the  first  time  he  went  on  the  platform.  He 
had  no  difficulty  in  observing  that  the  IxKii'd  w\^s 
lower  than  the  floor  of  the  platform,  and  saw  it  as 
soon  as  he  got  his  head  above  the  platform.  (Tr.  p. 
80). 

If  the  plaintiff  actually  stepped  on  the 
hoard,  as  he  finally  told  the  court  he  did,  after  he 
had  twice  before  stated  that  he  did  not  know,  he 
did  so  without  using  any  kind  of  care  for  his  owni 
safety.  The  place  w\as  w^ell  lighted  and  everything 
iu  ])lain  sight,  and  even  if  the  plaintiff  had  not  tak- 
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on  the  pains  before  this  time  to  familiarize  himself 
with  his  surroundings,  the  situation  was  such 
that  a  mere  glance  would  have  disclosed  to  him  the 
position  of  the  board.  It  is  not  claimed  that  he 
stepped  on  the  board  accidentl.y,  or  that  he  was 
forced  to  do  so  because  of  an  emergency.  There  is 
no  pretense  that  there  was  any  hurry  or  confusion, 
or  that  he  did  not  have  full  opportunit}^  to  take 
some  little  care  of  himself  while  doing  the  work, 
which  was  a  duty  which  he  not  only  owed  to  him- 
self, but  to  his  master  as  well.  But,  according  to 
plaintiff's  own  story,  he  rendered  his  twenty-one 
days  services  for  defendant  as  a  mere  automaton  or 
machine,  neither  informing  himself  of  the  condi- 
tions which  existed  in  the  place  of  his  emplojanent, 
and  where  his  work  was  daily  and  hourly  required 
to  be  done,  nor  using  his  sight  to  see  what  could 
readily  have  been  seen.  He  shut  his  eyes  and  went 
about  blindly,  oblivious  to  ever\i;hing  which  was 
perfectly  plain  and  obvious  to  the  most  casual  ob- 
servation. He  deliberately  stepped  upon  the  board 
without  cause  or  reason,  with  the  knowledge,  which 
the  law  conclusively  imputes  to  him,notwithstand- 
ing  his  assertion  of  ignorance,  that  the  board  was 
not  a  part  of  the  platform  and  was  not  an  appli- 
ance or  instrumentality  that  could  safely  be  used 
for  the  purpose  for  which  he  used  it.  His  own  un- 
explained and  inexcusable  carol ossnoss  was  the  cause 
(if  his  accident. 
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In  tlic  Winds  (»f  tile  siipi-ciuc  court  <»r  New 
Vork,  in  McDiii^an  v.  New  Voik  etc  R.  <'<».,  ill  N. 
V.  Slip]).  K>r),  arrirnicd  I)y  the  rn\\v\  of  ai)j)('als  in 
1".  N.  V.  (i'M: 

"'I'lu'  actinii  proceeds  on  tlic  postulate 
of  a  violation  of  a  duty  on  tlie  i)art  (»f  the  de- 
fendant t«>  the  i)hxintiff.  Hut  to  one  eni^aj^in^ 
in  servi<'e  witli  knowh*(li;-e  (d'  an  unsafe  })hu'e  or 
appliance  a  master  is  under  no  ohlij^aticm  to  al- 
ter or  amend  the  condition  of  the  place  or  a])- 
plianee.  l>y  entering;'  upon  the  eniployment 
with  such  knowledi>-e,  the  ser\ant  himself  as- 
sumes the  liazards  of  the  dant;('r(»us  place  or 
appliance,  and  if,  h//  due  (h'/if/ciicc  flic  scri'tinl 
nidij  iisccrhiiii  Uk  (Jmujcr,  hfd  choscs  rall/cr  lo 
forbear  the  exercise  of  f/nit  eare,  such  oppor- 
funifjj  of  h)ion'1edge  is  the  legal  equivalent  of 
knowledge,  hi  lair  irhid  a  nt((n  ought  to  Iniow 
he  does  Inio/r/'     (Jtalies  ours). 

Or,  as  was  said  hy  the  supreme  court  of  Utah, 
in  Palmer  v.  O.  S.  L.  U.  Co.,  KJ  Ann.  Cases,  on 
page  238: 

''The  ability  to  see  was  in  the  eye  of  the 
law,  tantam(>unt  to  seeing-.  The  negligence, 
in  such  events,  would  consist  in  not  seeing  what 
ought  to  have  been  seen,  and  the  fact  whether 
he  saw  or  not  would  not  be  controlling, — in  fact 
not  even  essential." 
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And,  as  was  said  by  Mr.  Justice  Brewer,  in 
Elliott  V.  Chicago,  etc.  Ry.  Co.  150  U.  S.  245,  37 
Law.  Ed.  1068: 

"This  is  not  a  case  in  which  one,  placed 
in  a  position  of  danger  through  the  negligence 
of  the  company,  confused  b}^  his  suroundings, 
makes  perhaps  a  mistake  in  choice  as  to  way 
of  escape,  and  is  caught  in  an  accident.  For 
here  the  deceased  was  in  no  danger.  He  was 
standing  in  a  place  of  safety  on  the  south  of 
the  main  track.  He  went  into  a  place  of  dan- 
ger from  a  place  of  safety,  and  went  in  without 
taking  ordinary  precautions  imperatively  re- 
quired of  all  who  place  themselves  in  a  similiar 
position  of  danger." 

To  the  same  effect : 

Sours  V.  Great  Northern  Ry.  Co.,  (Minn.) 
87  N.  W.  766; 

Anson    v.   Northern     Pacific     Ry.     Co., 
(Wash.)  87  Pac.  1057; 

Gaffney  v.  New  York  etc.  Ry.  Co.,  (R.  I.) 
7Atl.  284; 

Wabash   R.   Co.   v.   Skiles,    (Ohio)    60   N. 
E.  576. 

And   tlie   rule   is  thorouQ-hlv  well   settled  that 
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inakiiij;  use,  witlmut  necessity,  nf  an  ai)plianee  or 
instrunuMitality  (ti*  tlie  master  loi*  a  purpose  not 
conteniplateil  (»r  intended,  causiiiL;-  injui-y,  wliere 
the  servant  l)y  the  exercise  of  ordinary  care  shouhl 
have  seen  or  known  that  such  use  was  fraught  with 
danger,  there  eaiuiot  he  a  recovery. 

McCain  v.  (1nca.<»o,  P>.  c\:  O.  R.  Co.,  (('.  C. 
A.)  7()  Fed.  125; 

Quirouet  v.  Ahi])ania  (J.  S.  R.  Co.,   (Ga.) 
'M^  8.  E.  599; 

Oillett  V.  (Jeneral  Electric  Co.,  (Mass.)  72 
N.  E. 255; 

Interstate  Coal   Co.  v.  Sheltoii,   (Ky.)    153 
S.  W.  1  ; 

The  Persian  Monarch,  (C.  C.  A.)  55  Fed. 
333. 

III. 

The  court  beh)W,  recognizing  the  rule  that  the 
master  cannot  be  held  liable  for  injuries  cansed  by 
the  unauthorized  use  of  an  appliance  or  instrumen- 
tality, nevertheless  instructed  the  jury  that  it 
would  not  preclude  a  recovery  in  plaintiff's  favor, 
if  the  defendant  should  reasonably  have  antici- 
pated, and  ought  to  have  known,  that  the  board  was 
likely  to  be  used  as  a  place  to  step  or  stand  upon, 
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when  taking  down  merchandise  from  the  platform 
to  the  floor  below.  We  have  alread}^  called  atten- 
tion to  the  fact  that  there  is  no  intimation  given, 
either  in  the  pleadings  or  in  the  proof,  that  the 
shelf  ever  had  been  used  for  such  purpose,  or  that 
anyone  had  ever  been  observed  to  make  such  use  of 
it.  There  is  no  suggestion  in  the  entire  record,  from 
beginning  to  end,  that  anything  had  occured,  prior 
to  the  accident  in  question,  tending  to  impart  know- 
ledge, either  actual  or  constructive,  that  the  shelf 
was  used  as  a  standing  or  stepping  place.  Nor  is 
there  any  claim  or  pretense  that  in  its  position  or 
appearance  there  was  anything  deceptive  or  mislead- 
ing about  it,  leaving  room  for  an  inference  that 
someone  might  possibly  conceive  a  mistaken  or  er- 
roneous notion  as  to  its  purpose  and  nature.  It 
was  in  plain  sight  from  the  floor  below,  and  from 
the  floor  of  the  platform  above.  It  was  obvious  to 
anyone  looking  at  it  that  it  Avas  not  a  part  of  the 
platform,  and  that  it  rested  simply  on  cleats,  fas- 
tened to  tlie  sides  of  the  posts  or  pillars  which  sup- 
ported the  platform.  There  was  nothing  in  the 
conditions  which  existed,  and  nothing  had  prev- 
iously occurred,  to  suggest  to  anyone  the  likelihood 
that  the  shelf  might  be  mistaken  for  something 
else,  or  that  it  might  be  made  use  of  to  serve  a 
different  purpose. 

In  Morrison  v.  Burgess  Sulphite-Fibre  Co.,  (N. 
H.)  47  Atl.  412,  the  ])laintiff  was  injured  by  falling 
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tlmui^di  the  <'aii\as  covcrinj;  nl  an  elevator,  \viiieh 
Nvas  a  I)ox  or  tiouj;h  2()  inches  w  ide,  extending;  at  an 
incline  of  about  foi-ty-five  <lei»rees  t*i-<tni  the  base- 
ment of  the  l)uihlini;-  ti>  tlie  ceilini;-  <»!'  tlie  roiutli 
floor,  where  it  tni-ned  at  nearlv  rii'lit  anule  down 
towards  the  fhxM-.  It  was  built  to  lift  material  used 
in  the  uppei*  stoi-y  fiMni  the  basement  by  means  of 
a  belt,  to  whicli  liea\y  iron  buckets  wei-e  attaelied, 
running  inside  the  box  or  trough.  That  part  of  the 
elevator  which  tnrned  back  connected  with  an  oj)en 
box  and  was  called  the  "conveyor."  A  few  feet 
of  that  end  of  the  elevator  which  connected  with  the 
conveyor,  and  that  end  of  the  conveyor,  were  cover- 
ed with  canvas,  the  rest  being-  cov(M*ed  wdth  boards. 
At  the  time  of  the  accident  the  canvas  was  so 
thickly  covered  with  chips  and  dust  that  it  conld 
not  be  readily  distinguished  from  the  adjacent  board 
covering,  and  it  appeared  to  one  facing  it  like  flat 
surface  of  wood.  Plaintiff  and  other  employees 
were  engaged  in  putting  up  a  bridgetree  in  the 
fourth  story  of  the  building,  one  end  of  whicli 
extended  over  the  top  of  the  elevator.  Being  unable 
to  place  the  bridgetree  in  position  on  account  of 
an  obstruction,  the  plaintiff  stepped  upon  the 
canvas  covered  part  of  the  elevator,  intending  to 
stand  there  and  remove  the  obstruction.  He 
lost  his  balance,  fell  upon  the  canvas,  wdiich  gave 
way,  precipitating  him  onto  the  elevator  buckets. 
He  had  Jielped  to  build  the  elevator,  and  knew  that 
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the  man  who  had  charge  of  the  work  intended  to 
cover  the  elevator  with  boards,  and  thought  that 
it  was  so  covered  and  safe  to  stand  upon.  The  de- 
fendants knew  that  a  part  of  the  elevator  was  cov- 
ered with  canvas,  but  they  had  not  informed  the 
plaintiff  of  it.  In  reversing  the  judgment  in  favor 
of  the  plaintiff,  rendered  by  the  trial  court,  the 
supreme  court  of  New  Hampshire  said: 

"If  this  elevator  was  a  part  of  their  prem- 
ises, they  owed  him  no  duty,  to  so  cover  it  that 
he  could  safely  use  it  as  he  did.  They  did  not 
put  the  coverings  on  their  elevators  for  their 
servants  to  stand  on,  and  it  did  not  appear  that 
the}^  ever  before  had  been  used  in  that  wa}^ 
A  master's  duty  in  respect  to  furnishing  his 
servants  a  safe  place  in  which  to  work  extends 
to  such  parts  of  his  premises  only  as  he  has 
prepared  for  their  occupancy  while  doing  his 
work,  and  to  such  other  parts  as  he  knows  or 
ought  to  know  they  are  accustomed  to  use  while 
doing  it.  McGill  v.  Granite  Co.  (N.  H.)  46 
Atl.  684.  If  this  elevator  was  a  tool  or  appli- 
ance, the  defendants  owed  the  plaintiff  no 
duty  respecting  it  at  the  time  of  the  accident, 
for  he  was  then  putting  it  to  a  use  for  which 
he  knew  it  was  not  intended;  and,  although 
it  is  a  master's  duty  to  use  due  care  to  furnish 
his  servants  tools  and  appliances  suitable  for 
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tlio  purpose   for  which  they  ai-c   provided,   h(> 
(»wes  them  no  such  duty  wlien  they  put  his  tools 
to    uses    foi-    which    they    were    nut    intended. 
Young  V.  Railroad  Co.,  (i9  N.  H.  356,  41  Atl. 
268.    There  is  no  force  in  the  phiintiff 's  claim 
that  the  defendants  set  a  trap  foi*  him  when 
they  covered  this  part  of  their  elevator  with 
canvas,  and  did  not  tell  him  of  the  fact;  for 
a  master  sets  a  trap  for  his  servant  only  when 
he  invites  him  into  a  dangerous  situation,  or 
creates  or  suffers  one  to  exist  in  a  ])lace  where 
he   knows   or    ought    to    know    his   servant    is 
likely  to  go.     Sweeny   v.   Railroad,   30   Allen. 
368.    The  case  does  not  show  that  the  defend- 
ants either  intended  for  the   plaintiff  to  use 
this  elevator  as  he  did,  or  knew,  or  were  in  fault 
for   not   knowing,    that    he    was    likely    to    do 
so.     A  jyerson  is  not  in  fault  for  not  knowing 
particular  facts  unless  circumstances  exist  which 
irould  put  a  man  of  average  prudence  upon  in- 
quirji  (Shea  v.  Railroad  Co.,  69  N.  H.  361,  41 
Atl.    774),  and    no    such    circumstances    were 
shown."   (Italics  ours.) 

In  Chicago  R.  I.  P.  Ry.  Co.  v.  Murray,  (Ark.) 
109  S.  W.  549,  one  of  the  cars  of  the  defendant 
company  was  not  provided  with  proper  standards, 
which  were  used  for  "the  protection  of  material 
on  the  car,  and  for  the  protection  of  the  employees 
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of  the  company  to  keep  things  from  falling  off  when 
the  cars  are  being  switched."  The  standard  or- 
dinarily nsed  was  a  piece  of  wood  six  b}"  six,  cut 
down  to  four  and  one-half  inches  so  as  to  fit  in  the 
socket  on  the  side  of  the  car.  In  place  of  the  stand- 
ard ordinarily  used,  angle  bars  had  been  substituted, 
which  did  not  fit  tightly  in  the  sockets.  On  the 
night  of  the  injur}-,  the  plaintiff  in  giving  sig- 
nals to  the  engineer  when  approaching  some  cars 
that  w^ere  standing  upon  the  track,  had  hold  of  the 
angle  bar  with  one  hand  while  giving  signals  with 
the  other,  when  the  angle  bar  turned  in  the  socket, 
throwing  him  upon  the  track  and  inflicting  the 
injuries  complained  of.  There  was  no  evidence  that 
standards  were  provided  in  order  to  furnish  hand 
holds  for  brakemen,  and  in  reversing  the  judgment 
for  the  plaintiff,  the  court  said: 

"The  purpose  of  the  standards  being  to 
keep  the  material  on  the  flat  cars  from  falling 
off  when  the  flat  cars  were  being  switched,  ap- 
pellant was  not  negligent  in  the  matter  of  fur- 
nishing standards  so  long  as  the  standards  it 
provided  served  the  purpose  for  which  they 
were  intended.  There  is  no  evidence  in  the  rec- 
ord that  the  standards  which  were  being  used 
at'  the  time  appellee  received  his  injury  were 
insufficient  for  the  purpose  of  keei3ing  things 
fr(»ni  falling  off  the  cars  when  they  were  being 
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switi'liod."  -  *  *  True  Mppcllcc  ^avc  the  slow 
sijj^iial  in  tins  way,  and  testified  that  all  the 
brakeiuen  he  ever  worked  with  did  the  same 
t]linJ,^  Hut  this  did  not  establish  that  it  was 
a  proper  method,  or  that  it  was  so  eontimions 
and  notorious  that  the  sompany  nuist  have 
known  it  and  sanctioned  it.  lu  the  absence  of 
proof  from  whicli  such  JnioirUdijc  (dh!  (ic-. 
quiescence  on  the  port  of  the  coinjxnui  could  I)e 
inferred,  it  would  not  be  liable  for  failinij  to 
CJcercise  ordinarij  care  to  furnish  appliances 
that  would  iuaJxC  tlic  inethods  adopted  bi/  its 
eniploijes  without  its  hnouiedge  and  ac- 
quiescence, safe.  See  St.  Louis,  Iron  M.  &  Sou. 
Ry  Co.  V.  Caraway,  77  Ark.  405,  91  S.  \V.  749." 
(Italics  ours.) 

In  Jayne  v.  Sebewaing  Coal  Co.,  (jMich.)  65  N. 
W.  971,  the  plaintiff  was  injured  as  he  was  taken 
out  of  the  defendant  company's  mines  by  means  of 
a  cage  used  in  a  perpendicular  shaft  in  lowering 
and  taking  out  defendant's  emploj^ees.  The  wire 
rope  used  in  operating  the  cage  was  fastened  to  an 
eyebolt  on  the  upper  side  of  a  crossbeam,  extend- 
ing through  its  center,  and  fastened  on  the  under- 
side by  a  nut.  The  eyebolt  had  become  loose,  letting 
it  down  about  three-quarters  of  an  inch  when  the 
cage  was  at  rest  in  the  bottom  of  the  shaft,  and  wdien 
the    i)laintiff   stepped    upon    the    cage,    he    placed 
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his  hand  around  the  nut,  and  as  the  cage  was  put  in 
motion,  the  nut  was  drawn  up  crushing  one  of 
his  fingers.  The  trial  court  left  it  to  the  jury  to 
determine  whether  it  was  negligence  to  leave  this 
space,  and  whether  the  plaintiff  had  exercised  prop- 
er care  in  placing  his  hand  on  the  nut.  Reversing 
the  judgment  rendered  in  favor  of  the  plaintiff, 
the  court  said : 

"In  our  opinion  the  court  should  have  di- 
rected a  verdict  for  the  defendant.  The  nut 
was  not  intended  as  a  hand  hold,  and  there  was 
no  necessity  for  the  plaintiff  to  use  it  as  such. 
The  defendant  tvas  not  chargeable  with  know- 
ledge that  its  employes  tcoidd  use  the  nut  for 
that  purpose.  Parties  are  not  liable  for  negli- 
gence where  their  machinery  and  appliances  are 
in  proper  condition  for  the  use  for  which  they 
were  intended.  When  employes  use  them  for 
a  purpose  and  in  a  manner  for  which  they  are 
not  intended,  they  alone  are  chargeable  witli 
fault,  if  injury  results."     (Italics  ours.) 

T(t  the  same  effect: 

(Iraham    v.    Chicago,    St.    P.     M.    &    O. 
Ry  Co.,  62  Fed.  896 ; 

Salisbury  v.  Press  Pub.  Co.,   (Neb.)    108 
N.  W.  136; 
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rr('])arry    v.    Nation.il    Tiaiisit   Co.,  28   N. 
V.  Siipi>.  --^1  ' 

Folch  V.  Alli'ii,  m  Mass.  :>T2. 

rv. 

Tlio  court  correctly  iiistructod  the  jury  that 
when  the  phiintiff  took  employment,  the  defendant 
had  a  i'i.t>ht  to  assume  that  he  had  the  reasonable' 
skill  and  experience  ordinai-ily  required  for  such 
wni-k,  and  that  the  law  held  the  plaintiff  to  the  ex- 
ei'cise  of  I'easonalde  care  for  his  own  safetv  in 
doini;'  his  work;  that  the  master  was  not  bound  to 
take  more  care  of  the  plaintiff  than  the  plaintiff 
could  i-easonably  be  expected  to  take  for  himself, 
and  that  it  was  ])laintiff 's  duty  to  take  reas(mable 
precautions  to  avoid  injury.  This  is  all 
settled  law,  and  the  law  is  equally  woU  settled  that 
the  mastei-,  in  providing  a  place  for  work,  and  in 
furnishing  the  appliances  oi*  instrumentalities  with 
which  to  d<»  the  work,  has  the  right  to  assume  that 
the  obligations  which  are  imposed  u])on  the  servant 
will  be  complied  with,  and  that  he  w^ill  take  care  of 
himself.  As  was  said  by  the  Court  of  Appeals  in 
American  Bridge  Co.  v.  Seeds,  144  P>d.  605,  page 
609: 

"Thei'e  is  no  duty  imposed  upon  a  master 
to  anticipate  breaches  of  duty  on  the  part  of  his 
servants,  but  he  mav  law^fullv  reckon  the  natui-- 
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al  and  probable  result  of  his  actions  upon  the 
supposition  that  his  servants  will  obey  the  law 
and  faithfully  discharge  their  duties.  The  legal 
presumption  is  that  they  will  do  so,  and  this 
is  the  only  practical  basis  for  the  measurement 
of  the  acts,  rights,  or  remedies  of  mankind." 
And  as  was  said  by  the  same  court  in  Fairbanks, 
Morse  &  Co.  v.  Walker,  160  Fed.  896,  page  897: 

"Just  as  employees  may  rely  upon  the  per- 
formance by  the  employer  of  his  positive  duty 
to  them,  so  may  he  rely  upon  their  exercise  of 
ordinary  care  in  doing  their  work,  and  neither 
is  required  to  anticipate  and  make  provisions 
for  the  other's  default." 

''When  men  are  hired," 

says  the  supreme  court  of  Pennsylvania,  in  Pitts- 
burg etc  R.  Co.  V.  Sentmej^er,  37  Am.  Rep.  684, 
page  686, 

"something  must  be  predicated  of  their 
judgment  and  prudence,  and  hence  when  the 
employer  furnishes  them  with  tools  and  appli- 
ances, which  though  not  the  best  possible  may 
])y  ordinary  care  be  used  without  danger,  he 
has  discharged  his  duty  and  is  not  responsible 
for  accidents." 

Precisely  the  same  principle  was  announced  in 
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Pulley  V.  Standard  Oil  ('(.iiipany,  (Mo.)   IK!  S.  W. 
4'MK  where  tile  ('(iiii't,  on  i)a.i;('  4:51,  said: 

**Tlie  master  is  not  re(|nired  to  lia\'e  in- 
fallible judgment,  and  he  should  not  he  held 
respousihle  for  a  mistake  which  the  exercise  of 
reasonable  care,  by  a  competent  man,  would  not 
avoid.  Othei'wise  he  would  be  an  insurer  of  the 
safety  of  the  servant,  and  all  a«i;ree  he  is  not 
that.  Furthermore,  the  mastoi*,  in  directing;' 
that  a  servant  perform  a  certain  service,  has 
a  right  to  assume  that  the  servant  himself  will 
exercise  ordinary  care  in  the  act  of  performing 
such  service,  and,  if  more  than  one  servant 
is  jointly  performing  the  service,  he  has  a 
right  to  presume  that  each  will  act  with  the  or- 
dinary care  of  one  in  that  situation  in  regard 
to  the  safety  of  the  others.  Otherwise  he  \vould 
be  an  insurer  against  the  negligence  of  a  fel- 
low servant,  and  no  (me  will  contend  that  he  oc- 
cu])ies  such  onerous  I'elation  to  liis  servant  as 
that." 

What  evidence  is  there  disclosed  in  the  record  of 
this  case  which  would  even  suggest  to  anyone  that 
the  shelf  might  be  used  as  a  place  to  stand  or  step 
upon?  No  one  ever  had  made  use  of  it  for  that 
purpose,  oi-  seen  it  so  used.  No  one  pretends  to 
say  that  its  position  or  appearance  was  such  as  to 
give  rise  to  any  mistaken  inference  or  impression  as 
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its  purpose  and  character,  nor  is  it  claimed  that 
there  was  any  mistake  on  the  part  of  the  plaintiff, 
which  caused  him  to  make  use  of  it  as  a  place  to 
stand  or  step  upon.  He  claims  that  he  had  failed 
to  notice  the  shi^lf,  not  because  of  his  inability  to 
see  it,  or  want  of  opportunity  to  know  all  about  it, 
but  simply  because  he  "never  paid  any  attention 
to  it." 

The  defendant  had  the  right  to  assume  that 
the  plaintiff  would  pay  some  attention  to  it  and 
familiarize  himself,  to  some  extent  at  least,  with 
his  enviromnents  and  surroundings,  and  act  upon 
that  assumption.  The  defendant  was  not,  in  the 
words  of  the  supreme  court  of  New  Hampshire,  in 
Morrison  v.  Burgess  Sulphite-Fibre  Co., 

"in  fault  for  not  knowing  particular  facts 
uidess  circumstances  existed  which  would  put 
a  man  of  average  prudence  upon  inquiry," 

and  as  there,  so  here, 

"no  such  circumstances  have  been  shown." 

The  duty  which  the  court,  by  its  instructions, 
imposed  upon  the  defendant  was  to  anticipate  and 
know  that  a  particular  thing  was  likely  to  be  done, 
not  because  it  had  ever  been  done  before,  and  not 
because  the  situation  was  such  as  to  make  it  prob- 
able that  it  would  be  done,  but  it  imposed  such  dut.y 
upon  defendant  to  anticipate  and  know,  by  infer- 


—37— 

ring  that  defoiidant^s  servants  would  bo  deroliet 
ill  their  duty,  and  fail  to  exercise  at  least  some  de- 
«;ree  of  care,  and  by  further  inferring  that  they 
would  make  use  of  a  shelf  as  a  place  to  step  or 
stand  upon,  when  there  was  nothing  by  way  of 
occurrences  in  the  })ast,  or  in  the  conditions  which 
then  existed,  to  suggest  it.  The  court  imposed  the 
duty  upon  the  defendant  to  anticipate  and  know, 
when  the  only  source  of  knowledge  was  inference 
piled  upon  inference  and  conjecture  piled  upon  con- 
jecture, which  may  not  be  done. 

As  was  said  by  the  couit  in  Missouri  Pacific 
Ry.  Co.  V.  Porter,  (Texas),  11  S.  W.  324,  on  page 
326: 

"It  is  not  admissible  to  go  into  the  domain 
of  conjecture,  and  to  pile  one  presumption  upon 
another."    (Citing  U.  S.  v.  Ross,  92  U.  S.  284). 

"Without   the   fact  being  shown," 

says  the  supreme  court  of  New  Hampshire,  in  Cole 
V.  Boardman,  4  Atl.  572,  on  page  575. 

"the  jury  were  asked  to  presume  that  the 
Massachusetts  suits  were  unjust  and  oppressive, 
and  from  that  presumed  fact  to  further  pre- 
sume that  this  suit  is  unjust  and  oppressive. 
This  would  be  an  inference  from  an  unauthor- 
ized   inference;    one    presumption    resting    on 
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another  that  rested  on  nothing.  The  law  of 
evidence  requires  an  open,  visible  connection, 
between  the  principal  and  evidentiary  facts, 
and  the  deductions  from  them,  and  does  not  per- 
mit a  decision  to  be  made  on  groundless  infer- 
ences. ' ' 

The  same  principle  was  announced  by  the 
Court  of  Appeals  in  Cunard  S.  S.  Co.  v.  Kelly,  126 
Fed.  610,  on  page  615  where  the  court  said: 

"The  suggestion  in  the  brief  of  the  de- 
fendant in  error  that  Rondino  was  'under  at 
least  a  moral  duty'  is  insufficient.  To  infer, 
therefore,  that  Rondino  must  have  been  Adgilant 
with  reference  to  this  shipment  of  goods,  whicl? 
were  not  then  in  possession  of  the  Cunard 
Company,  and  then  to  interpret  his  testimony 
that  he  'made  sure  that  the  goods  which  went 
aboard  the  ship  were  really  the  goods  deposited 
in  the  Punto  Franco,'  to  include  'the  fact  that 
they  went  aboard  the  ship  properly  marked, 
and  that  they  were  goatskins  or  kidskins,  be- 
cause otherwise — presumably  as  his  duty  re- 
quired— he  would  have  observed  the  difference 
in  the  packing  and  covering  and  the  falsifica- 
tion of  the  marks,  and  would  at  once  have  in- 
formed the  master  of  the  shop  in  reference 
thereto,'  is  to  base  a  presumption  that  Ron- 
dino must  have  seen  the  marks  upon  another 
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prosuniption  that  his  duty  rcqiiii'cd  liim  to  do 


so." 

It    is    inauifost,    therefore,    that   the    phiiiitil'l' 
tailed  U)  make  a  ease  entitling  him  to  any  recovery, 

and  the  judgment  should  he  reversed. 

Respectfully   submitted, 

J.  H.  JOHNSTON,  and 
(lUNN,  RASCH  &  HALL, 
Attornevs  for  Plaintiff  in  Error. 
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ARGUMENT. 

The  errors  of  which  complaint  is  made  and 
which  are  referred  to  hy  plaintiff  in  error  are 
three. 

One  arises  from  the  refusal  of  the  Court  to 
sustain  defendant's  motion  for  direct  verdict. 


The  others  from  two  instructions     (Tr.  p.  105- 

7.) 

The  legal  question  presented  by  the  instruc- 
tions given  may  be  stated  as  follows:  Is  the 
master  liable  where  a  portion  of  his  premises 
are  unsafe  for  a  use  made  by  an  employee, 
which  might  reasonably  have  been  anticipated, 
although  not  originally  intended  for  such  use, 
and  there  is  no  negligence  on  the  part  of  the 
servant? 

It  will  be  admitted  we  believe  that  the  de- 
fendant cannot  in  this  case  evade  liability,  by 
reason  of  want  of  knowledge,  actual  or  con- 
structive. 

This  insufficiently  supported  board  and  the 
want  of  a  railing  along  the  edge  of  the  platform 
was  as  to  the  first  the  act  of  the  master,  and  in 
addition  liad  existed  for  so  long  a  time  as  that 
its  condition  should  have  been  known  by  the 
exercise  of  ordinar}^  care — the  duty  of  inspec- 
tion. 

As  to  the  railing,  it  was  admitted  none  ex- 
isted. 

The  evidence  shows  that  the  use  made  of  the 
insufficiently  supported  board  was  one  whicli 
might  have  been  reasonably  anticipated.  It  is 
shown  by  the  manner  of  construction  and  by 
the  evidence  of  the  witness  Chadwick  (Tr.  p. 
58)  "In  passing  by  this  board  on  the  floor  be- 
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low,  unless  a  person  nhsolutoly  knew  they 
would  t:iko  it  lo  lie  oriiiinally  a  part  of  the 
platform." 

Tlius  is  presented  the  (juestion  whether  the 
]»laintifT  is  to  he  ndieved  l)eeanse  he  did  not 
intend  to  liavo  i liis  hoard  used  to  step  upon  or  as 
a  part  of  the  platform. 

We  hen:  to  here  su<i'<ji.c'si  to  the  Court  that  the 
l)oard  or  shelf  ouoht  not  properly  to  he  con- 
sidered an  appliance,  as  the  word  is  generally 
used  in  relation  to  the  ])roposition  that  a  master 
lias  fullilhul  his  duty  if  the  appliances  or  instru- 
nientalitles  were  reasonahly  suitable  and  safe 
for  the  use  intended. 

Willie  the  word  "a])])liance"  has  been  used 
and  construed  as  premises,  in  its  ,2:cnerally 
understood  meaning  it  has  reference  to  tools, 
sjxM'ial  machinery  and  devices  used  hy  em- 
jdoyes  in  carry ing  on  their  labor. 

The  facts  disclosed  by  the  transcript  shows 
that  it  was  so  much  a  part  of  the  structure  upon 
which  plaintiff  was  working  as  to  be  a  part 
of  the  place,  which  the  law  requires  shall  be 
reasonahly  safe  to  those  who  are  directed  to 
work  about  it. 

However,  even  admitting  for  the  purposes 
of  the  argument  that  it  was  an  appliance  or  in- 
strumentality, \o\  where  such  a  condition  exists 
as  is  shown  here,  no  Court  has  yet  held  as  a 


matter  of  law  that  the  employer  is  relieved 
from  liahilit}^  simply  because  he  did  not  intend 
the  alleged  appliance  was  to  he  so  used.  The 
case  cited  by  defendant,  Shea  v.  Eailroad  Com- 
pany, 46  N.  H.  684  (P.  28  Arg.)  recognizes  the 
rule  adopted  by  the  trial  Court. 

"A  master's  duty  in  resj^ect  to  fur- 
nishing   his    servants    a    safe    place    in 
which  to  work  extends  to  such  parts  of 
his  premises  only  as  he  has  prepared  for 
their  occupancy  while  doing  his  work, 
and  to  such  other  parts  as  he  knows,  or 
ought  to  know,  they  are  accustomed  to 
use  while  doing  it." 
In  the  case  of  Jayne  v.  Sebewaing  Coal  Co., 
65  X.  W.  971  (Mich.)  quoted  by  defendant  the 
language  italicized  (Ar.  p.  32)  recognizes  the 
very  rule  the  Court  below  gave,  for  it  is  there 
stated  that  in  the  particular  case  then  being 
considered,    "defendant    was    not    chargeable 
with  knowledge     that     the    employer    would 
use  the  nut  for  that  purpose."    There  is  no  in- 
timation that  in  all  cases  where  a  use  of  an  ap- 
pliance is  made  different  from  that  intended, 
the  employer  is  never  chargeable  with  knowl- 
edge, or  that  where  such  knowledge  is  shown, 
either  actual  or  constructive,  he  would  not  be 
liable. 

The  rule  is  clearl}^  stated  by  Labatt  in  his, 
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lato  work  on  master  nnd  servant  (Last  Ed.) 

"1041 — II  is  tlie  duty  of  tlie  master 
iiavin*^'  control  of  the  times,  i)laces  and 
conditions  under  wiiieh  the  servant  is 
recpiired  to  ln])or,  to  ^nard  ao^ainst  prob- 
ahle  danii'er  in  all  cases  in  Avhich  that 
nniy  be  done  by  the  exercise  of  reason- 
able cantion.  He  is  therefore  negligent 
if  in  the  ordering  of  his  bnsiness  and  the 
selection  of  his  ])lant,  he  fails  to  provide 
for  contingencies  which  are  likely  or  not 
unlikely  to  occur." 
Xo  one,  of  course,  would  contend  that  he 

should  anticipate  the  injury  in  the  precise  way 

that  it  did  occur,  but    only    that   some    injury 

might  result. 

As  stated  in  Texas  &  c.  Ry.  Co.  v.  Carlin,  49 

C.  C.  A.  609,  subsequently  affirmed  by  the  U.  S. 

Sup.  Court : 

''The  fact  that  it  happened  to  cause  the 
injury  in  a  manner  so  unusual  that  it 
was  not  to  be  expected  cannot  prevent 
the  act  from  being  negligent  when  it  was 
likely  to  cause  injury  in  a  way  that 
might  be  foreseen.  It  may  be  true  that 
the  negligence  in  this  case  produced  an 
effect  not  before  observed,  the  circum- 
stances of  which  could  not  have  been  an- 
tici])ated.    But  if  it  was  negligence  like- 
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ly  to  produce  other  and  familiar  injuries 
the  peculiarit}^  of  the  accident  does  not 
prevent     liabilit}^     The     extraordinary 
circumstances  attending  the  injury  can- 
not serve  as  a  defense." 
In  the  instant  case  the  hoard  so  insufficient- 
ly supported  was  placed  by  the  employer  and 
allowed  to  so  remain  where  it  would  appear  to 
be  a  part  of  the  original  platform,  and  so  likely 
to  be  made  use  of  as  such  b}^  employees.    Some 
danger  to  those  at  work  upon  the  platform  or  in 
its  use  by  employees  ought  reasonably  to  have 
been  expected;  if  so,  then  it  is  no  defense  that 
defendant  did  not  actually   knoAv    of   the   use 
made,  or  that  it  did  not  intend  it  to  be  so  used. 
Whether  this  anticipated  use  might  be  rea- 
sonably^ expected  by  the  defendant  was  proper- 
ly submitted  to  the  jury,  for  to  say  the  least,  it 
was  a  question  under  the  evidence  upon  whicli 
reasonable  minds  might  differ. 

Defendant's  counsel  are  clearly  in  error  in 
stating  on  page  35  of  the  argument : 

''No  one  pretends  to  say  that  its  posi- 
tion or  appearance  was  such  as  to  give 
rise  to  any  mistaken  inference  or  im- 
pression as  to  its  purpose  or  character." 
Mr.  Chad  wick,  who  placed  the  board  in  its 
position  and  was  in  the  employ  of  defendant, 
says:  "Unless  a  person  absolutely  knew  they 
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would  take  it  to  he  a  part  of  the  platform." 

If  any  niu*  has  the  rii»lit  to  complain  of  the 
Court's  ro(iuir(MiHMit  that  \\\c  particular  uso 
nuxdo  of  this  hoard  should  have  been  anticipat- 
ed, it  is  certainly  not  the  defendant.  The  Court 
would  have  heen  clearly  Avithin  the  law  had  he 
stated  that  it  was  for  the  jury  to  say  whether 
the  defendant  ought  to  have  known  that  in  the 
use  of  the  shelf  by  the  employees  some  injury 
would  result  hy  reason  of  its  insufficient 
support.  He  did,  however  require  the  jury  to 
lind  that  the  defendant  should  have  reasonably 
anticipated  that  in  handing  down  merchandise 
its  employees  w-ere  likely  to  step  on  the  board. 

The  jury  so  found,  and  w^ere  warranted  un- 
der the  proof  in  making  such  finding. 

If  the  defendant  ought  reasonably  to  have 
anticipated  a  use  of  this  board  to  step  upon  in 
working  on  the  platform  or  handing  do  war 
bulky  articles,  it  became  the  duty  of  defendant 
to  place  under  the  board  sufficient  support  to 
render  it  reasonably  safe,  or  to  erect  a  railing 
around  the  edge  of  the  platform  which  would 
have  prevented  its  use  as  a  stepping  place.  His 
failure  to  do  either  w^as  negligence,  and  the 
Court  so  instructed. 

The  defendant  in  \irgument  seeks  to  avoid 
the  effect  of  its  admission  that  no  railing  existed 
about  the  platform,  by  claiming  that  no  evi- 
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dence  was  offered  that  a  railing  would  have 
prevented  plaintiff's  stepping  on  the  board.  We 
need  only  call  the  Court's  attention  to  the  cir- 
cumstances. Plaintiff  was  handing  down  over 
the  edge  of  this  platform  crated  coffee  cans; 
they  were  bulky  and  weighed  about  fifteen 
l^ounds  each.  The  platform  was  about  nine  feet 
above  the  floor  of  the  warehouse.  It  became 
necessary  then  to  step  to  the  very  edge  in  order 
to  lean  over  and  lower  the  can  far  enough  to 
allow  the  employee  on  the  floor  below  to  get  the 
can  in  his  hands. 

It  is  perfectly  apparent  to  any  person  that 
under  such  circumstances  a  railing  of  any  sort 
along  the  edge  of  the  platform  proper  would 
have  prevented  the  use  of  this  board  as  a  step- 
ping place.  Such  a  railing  would  not  in  the 
least  have  interfered  with  the  use  of  the  plat- 
form. It  certainly  does  not  require  the  state- 
ment of  any  witness  that  a  rail  or  guard  of  itself 
would  prevent  the  use  of  the  board.  It  is  so  ap- 
parent on  the  face  of  it  that  the  mere  statement 
is  of  itself  sufficient. 

No  improper  burden  was  therefore  cast 
upon  the  defendant  as  to  the  degree  of  care  re- 
quired, nor  was  liability  of  defendant  recog- 
nized by  the  instructions  upon  any  insufficient 
proof. 

Not  only  did  the  Court  in  its  instructions 
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^\'A\o  ilic  law  ,  l)iit  stated  it  in  a  manner  more  fa- 
voralilc  lo  (lefendaiil  that  it  was  strictly  en- 
titled to. 

II. 

Wo  here  wish  to  Ijriefly  discuss  the  question 
of  plaintilT's  imputed  knowlodoe  of  the  risk. 

The  ])laiiitilT,  of  course,  had  the  right  to  rely 
upon  and  assume  that  the  defendant  had  so  per- 
formed its  duties  that  he  would  not  be  subject- 
ed to  any  abnormal  dangers,  and  that  all  work 
of  construction  about  the  premises  had  been 
l)rudently  done. 

Labatt  M.  &  S.  #  1270  and  1271. 

How  far  he  may  rely  on  this  assumption  is 
perhaps  a  question  for  the  jury.  It  is  not  his 
duty  to  make  inspection,  and  it  is  only  as  to 
those  dangers  which  are  obvious  and  manifest, 
where  o])])ort unity  and  all  the  circumstances 
surrounding  him  suggest  observance,  that  the 
knowledge  is  imputed.  In  this  case  the  dangei 
was  not  obvious  and  manifest. 

In  the  first  place  the  plaintiff  had  never 
before  ])een  ])laced  in  this  situation.  While  he 
had  been  upon  the  ])latform  at  other  times,  it 
was  [()  eai-ry  down  articles  by  the  ladder  or 
pitch  them  down  to  others  below.  (Tr.  p.  40.) 
At  the  time  of  the  accident  in  question  the 
plaintiff  was  carrying  with  both  hands  a  bulky 
empty    crated    coffee    can,    w^eighing    fifteen 
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pounds.  His  attention  was  directed  to  handing 
it  down  to  his  fellow  employee.  It  does  not  ap- 
pear therefore  he  should  have  taken  notice  of 
the  danger  at  the  time.  Under  these  circum- 
stances the  master's  liahility  is  established  so 
far  as  this  element  is  concerned. 

Ills.  &  St.  L.  Ry.  Co.  Y.  Whalen,  19 

Ills.  App.  116. 
Sweet  V.  Mich.  Cent.  Ry.  87  Mich.  559, 

49  N.  W.  R.  882. 
Elldge  Y.  Nat.  City  &  C.  Ry.  Co.  100 

Cal.  282,  34  Pac.  720. 
Labatt  M.  &  S.  No,  1321. 
And  the  fact,  if  it  be  one,  that  another  em- 
ployee who  had  climbed  up  had  seen  the  board 
and  observed  that  it  was  lower  than  the  plat- 
form (the  witness  gave  no  testimony  as  to  its 
support)  is  not  conclusive. 

Pruke  V.  South  Park  etc.  Co.  68  Minn. 

305,  71  N.  W.  R.  276. 
Ingerman  v.  Moore,  90  Cal.  410,  27 
Pac.  306. 
In  the  case  of  Swoboda  v.  Ward,  40  Mich. 
420,  the  plaintiff  had  worked  in  a  mill  for  four- 
teen days  carrying  slabs  from    a    gang    saw. 
When  injured  he  was  walking  backward  carry- 
ing a  plank,  and  he  slipped  back  against  some 
cog  wheels.     He  had  not  been  w^arned,  never 
noticed  them  until  lie  was  hurt,  and  could  have 
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M'cn  lliciii  il"  he  liad  s(()j>imm1  w oik  and  looked. 
Tilt'  Court  sa^'s: 

**I  I  lie  did  not  know  of  ili(»  exposed  and 
danncrous  eondilioii  of  these  co^^s,  then 
hy  reinainino-  at  work  he  was  not  doinf? 
soniethinii'  he  should  not  liav(^  done,  and 
the  elTort  he  was  niakino-,  at  the  time  of 
ihc  accident,  t(»  remove  the  slah  showed 
II"  want  of  due  care  on  his  part,  l)ut  on 
the  contrary  was  commendal)le.  Even 
il  he  had  known  of  the  coo:s  and  their  un- 
<i'uardcd  condition  it  would  not  thereby 
conclusively  follow  that  he  could  not  re- 
cover." 

As  already  stated,  the  evidence  shows  that 
liio  usual  observation  oiven  to  conditions  as 
they  existed,  would  lead  to  the  conclusion  that 
the  board  was  a  i)art  of  tlie  platform.  A  special 
inspection  would  have  been  required  to  have 
known  its  actual  condition.  This  was  no  part 
of  i)laintifrs  duty.  The  defendant  liad  con- 
structed it.  had  afforded  no  protection  a.o:ainst 
•^  .-hhI  ihc  plaintiff  had  a  ri,o-ht  to  assume  and 
.•let  as  thono-h  it  were  reasonably  safe. 

Hepeated  r(>ferences  appear  in  i)laintifT's 
l»ricf  to  the  lano-iia,o-e  of  plaintiff  that  the  reason 
lie  «lid  not  know  of  the  condition  and  situation 
<'f  this  h(»ard  was  because  he  had  "paid  no  at- 
tention to  it."    This  does  not  warrant  the  infer- 
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ence  that  he  had  failed  to  exercise  ordinary 
care.  By  these  words  he  meant,  and  was  under- 
stood to  mean  by  Court  and  jury,  that  he  had  in 
fact  not  observed  it,  had  no  occasion  to  do  so, 
and  had  made  no  special  inspection  of  it.  Like 
all  other  emplo3^ees,  his  time  was  constantly 
emplo3^ed  in  actual  manual  labor.  He  neither 
had  the  time,  nor  was  he  under  an}^  legal  obli- 
gation, to  inspect  defendant's  premises  where 
he  was  directed  to  work,  to  ascertain  if  they 
were  reasonabl}^  safe.  This,  as  already  stated, 
he  had  the  right  to  assume  had  been  done  for 
him  by  the  defendant. 

It  is  not  sufficient  to  say,  now  that  a  serious 
injury  has  resulted,  that  it  might  have  been 
seen  by  plaintiff,  and  that  some  safer  way  was 
open  to  have  done  the  work.  All  the  law  re- 
quires of  plaintiff'  was  that  as  an  emploj-ee,  in 
view  of  his  experience,  capabilities,  duties,  etc., 
he  should  act  as  an  ordinarily  careful  and  pru- 
dent person  would  act  under  like  circum- 
stances. To  this  effect  the  jury  were  instructed 
by  the  Court.  (Tr.  p.  100.) 

Counsel  insist  that  plaintiff  was  a  "mere  au- 
tomaton or  machine,  neither  informing  himself 
of  conditions  nor  using  his  sight."  That  he  shut 
his  eyes  and  went  about  blindly  oblivious  to 
everything  which  was  perfectly  plain  and  ob- 
vious." 
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There  is  no  jiistificiition  for  such  language 
in  this  record,  and  its  only  excuse  is  unre- 
al mined  zeal. 

It  has  long  heen  the  rule  and  of  universal 
apjjlieation,  tliat  where  the  evidence  is  of  such 
a  eharaeter  that  the  proper  inference  to  he 
drawn  from  it  is  a  question  with  respect  to 
whieli  dilTerent  opinions  may  not  unreasonably 
l)e  formed,  the  matter  is  one  to  be  determined 
hy  the  jury. 

Labatt  M.  &  S.  #  1309  (2)   and  cases 
cited. 

III. 

There  is  some  contention  that  the  negli- 
gence shown  and  the  case  made  w^as  something 
other  than  that  alleged. 

It  is  of  course  true  that  a  plaintiff  will  not 
he  permitted  to  state  one  ground  of  negligence, 
and  recover  upon  an  entirely  distinct  ground. 
Such  a  ease,  however,  is  not  presented  by  this 
record.  An  examination  of  the  complaint 
-hows  a  reasonably  clear  statement  of  the  facts, 
with  the  grounds  of  negligence  stated  as  con- 
sisting of  a  failure  to  provide  this  board  with 
sufficient  support,  and  also  to  provide  a  suitable 
I'ailing  along  the  outer  edge. 

Tt  was  not  stated  or  claimed  that  the  board 
was  a  continuation  of  the  platform  at  the  same 
level,  hut  that  this  board  w^as  placed  at  the  edge 
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of  the  platform  and  that  it  was  of  the  same  kind 
and  dimension  as  those  used  in  the  platform. 
All  these  facts  were  established  by  the  proof.  If 
by  reason  of  such  construction  and  mainte- 
nance the  place  where  plaintiff  was  called  upon 
to  work  was  rendered  unsafe,  the  defendant 
was  negligent. 

It  is  not  necessary  to  allege  that  the  condi- 
tion created  was  a  pitfall,  or  deceptive  and  mis- 
leading to  the  emplo3^ees.  Such  would  be  an 
averment  of  conclusion.  The  facts  being  stated, 
if  it  appears  by  the  proof  that  a  condition  exist- 
ed rendering  the  place  unsafe,  and  that  in  the 
use  thereof  injury  results,  the  defendant  be- 
comes liable,  and  this  is  true  whether  it  is  called 
a  pitfall,  a  concealed  danger,  or  an  invitation 
to  use  that  which  was  insufficiently  prepared 
for  one  purpose,  when  intended  for  another  use. 

The  case  was  tried  and  defended  upon  the 
exact  issue  tendered,  to-wit: —  the  existence, 
created  and  maintained  1)y  defendant,  of  an  un- 
safe place  in  which  plaintiff  was  required  to 
work. 

We  beg  to  refer  briefly  to  some  of  the  cases 
cited  by  defendant  on  this  branch  of  the  case  as 
supporting  the  contention  that  one  cause  of  ac- 
tion was  alleged  by  plaintiff  and  another 
proved. 

In  Peder  v.  Fiekl,  20  N.  E.  131,  from  which 


Mil  excerpt  was  cuioted,  the  complainant  did 
not  seek  daniaufcs  against  all  defendants,  but 
souiilit  daniatres  jis  to  some  and  auxiliary  relief 
as  to  others  on  the  o'round  of  fraudulent  ven- 
dees. In  the  Ajx'llate  Court  it  was  contended 
for  the  lirsi  lime  plaintifl'  was  entitled  to  dam- 
aii'cs  ao-ainst  all. 

In  Kuekev  v.  Butte  Elee.  R.  Co.,  41  Mont. 
814,  the  ])laintift'  alleged  an  injury  was  received 
while  o'ottina'  ofY  a  car  wliieli  had  stopped,  by  a 
sudden  start  of  the  car.  The  plaintiff's  evidence 
showed  an  acceleration  of  speed;  that  he  o^ot 
olY  while  the  ear  was  in  motion  and  before  it  had 
come  to  a  stop. 

In  Bracey  et  al  v.  Northwestern  Imp.  Co., 
41  Mont.  838,  the  complaint  allec^ed  the  injury 
was  caused  by  spontaneously  o-enerated  o'ases, 
while  the  evidence  showed  thev  were  orenerated 
by  fire. 

In  Gre.oory  v.  C.  M.  &  St.  P.  By.,  42  Mont. 
551 ,  the  nen:lio^ence  complained  of  was  a  defect- 
ive  ai)pliance.  The  proof  showed  the  machin- 
ery was  started  without  giving  plaintiff  time  to 
reach  a  ])lace  of  safety. 

In  Ebsery  v.  Ch.cro.  City  By.  (111.)  45  N.  E. 
B.  1017,  the  special  findings  was  inconsistent 
with  the  ueneral  verdict,  and  with  tlie  com- 
jdaint. 

In  (lardiier  v.  By,  Co.,  18  Am.  Cases  1166, 
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the  complaint  alleged  a  projection  on  the  West 
side  of  a  railway  and  that  plaintiff  was  going 
South.  The  proof  showed  a  projection  on  the 
East  side  on  another  track  and  plaintiff  going 
North. 

In  Pennington  vs.  Ry.  Co.,  51  N.  W.  R.  634, 
the  complaint  alleged  the  train  was  moving 
down  an  incline  uncontrolled.  The  proof 
showed  it  was  going  up  grade  hy  order  of  Con- 
ductor in  charge. 

Citations  of  the  ahove  character  have  no  re- 
lation to  the  question  suggested  in  this  case. 
The  proof  here  exactly  met  the  averments  of 
the  complaint,  while  all  that  anjT-  Court  has  ever 
required  is  that  the  proof  suhstantially  support 
the  specific  grounds  alleged.  It  is  submitted 
therefore  that  upon  the  three  propositions  ar- 
gued, no  error  of  which  defendant  has  ground 
of  complaint  exists  in  the  record. 

Counsel  for  plaintiff  are  unable  to  attend 
upon  the  oral  argument,  and  submit  the  cause 
upon  the  Avritten  brief. 

Respectfully, 
NICHOLS  &  WILSON, 
Attorneys  for  Defendant  in  Error. 
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Angeles,  California, 

WILLIAM  M.  HIATT,  Esq.,  40^52-4-6  Wil- 
cox Building,  206  South  Spring  Street,  Los 
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In  the  Umted  States  Distriet  Court,  Ninth  Circuit,  in 
and  for  the  Southern  District  of  California, 
.Southern  Division. 

AT  LAW— ^No.  1143. 
R.  B.  TURNBULL,  Administrator  of  the  Estate  of 
R.  H.  THOMPSON,  Deceased, 

Plaintiff, 

vs. 

PERRIS  IRRIGATION  DISTRICT, 

Defendant. 

•Page-number  appearing  at  foot  of  page  of  original  certified  Record. 
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Writ  of  Error  [Original]. 

United  States  of  America, — ss. 
The  President  of  the  United  States,  WOODROW 
WILSON,  to  the  Honorable  Judge  of  the  Dis- 
trict Court  of  the  United  States  for  the  Southern 
District  of  California,  Greeting: 
Because  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  judgment  of  a  plea  which  is  in 
the  District  Court  before  you,  between  PERRIS 
IRRIGATION  DISTRICT,  plaintiff  in  error,  and 
R.  B.  TURNBULL,  Administrator  of  the  Estate  of 
R.  H.  Thompson,  deceased,  defendant  in  error,  a 
manifest  error  has  happened,  to  the  damage  of  Ferris 
Irrigation  District,  plaintiff  in  error,  as  by  complaint 
appears,  and  we  being  willing  that  error,  if  any  hath 
been,  should  be  corrected,  and  full  and  speedy  justice 
done  to  the  parties  aforesaid  in  this  behalf,  do  com- 
mand you,  if  judgment  be  therein  given,  that  under 
your  seal  you  send  the  record  and  proceedings  afore- 
said, with  all  things  concerning  the  same,  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  together  with  this  writ,  so  that  you  have  the 
same  at  San  Francisco  in  the  State  of  California, 
where  said  court  is  sitting,  mthin  thirty  days  from 
the  date  hereof,  in  the  said  Circuit     [4]     Court  of 
Appeals  to  be  then  and  there  held,  and  that  the 
records  and  proceedings  aforesaid  being  inspected, 
the  said  United  States  Circuit  Court  of  Appeals  may 
cause  further  to  be  done  therein  to  correct  the  error, 
what  of  right,  and  according  to  the  laws  and  customs 
of  the  United  States,  should  be  done. 
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WITNESS,  the  Honorable  EDWARD  DOUG- 
LASS WHITE,  Chief  Justiee  of  the  United  States, 
this  the  15th  day  of  August,  1913. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk  of  the  United  States  District  Court  for  the 
Southern  Distnet  of  California. 

By  Chas.  N.  Williams, 

Deputy  Clerk. 
Allowed  this  the  16th  day  of  August,  1913. 

OLIN  WELLBORN, 
United  States  District  Judge. 

I  hereby  certify  that  a  copy  of  the  within  Writ  of 
Error  was  on  the  16th  day  of  August,  1918,  lodged 
in  the  Clerk's  office  of  the  said  United  States  District 
Court  for  the  Southern  District  of  California,  South- 
ern Division,  for  the  said  defendant  in  error. 

WM.  M.  VAN  DYKE, 
Clerk  U.  S.  District  Court,  Southern  District  of  Cali- 
fornia. .  ' 

By  Chas.  N.  Williams, 
Deputy.     [5] 

[Endorsed]:  No.  1143.  Law.  U.  S.  District 
Court,  Ninth  Circuit,  Southern  District  of  Cali- 
fornia, Southern  Division.  R.  B.  Turnbull  Admin- 
istrator of  the  Estate  of  R.  H.  Thompson,  Deceased, 
Plaintiff,  vs.  Perris  Irrigation  District,  Defendant. 
Writ  of  Error.  Filed  Aug.  16,  1913.  Wm.  M.  Van 
Dyke,  Clerk.  By  Chas.  N.  Williams,  Deputv  Clerk. 
[6] 
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In  the  United  States  District  Court,  Ninth  Circuit, 
in  and  for  the  Southern  District  of  California, 
Southern  Division. 

AT  LAW— No.  1143. 

R.  B.  TURNBULL,  Administrator  of  the  Estate  of 
R.  H.  THOMPSON,  Deceased, 

Plaintiff, 
vs. 

PERRIS  IRRIGATION  DISTRICT, 

Defendant. 

Citation  [on  Writ  of  Error  (Original)]. 

United  States  of  America,  to  R.  B.  Turnbull,  Admin- 
istrator of  the  Estate  of  R.  H.  Thompson,  De- 
ceased, and  to  Oscar  Mueller  and  William  M. 
Hiatt,  His  Attorneys : 
YOU  ARE  HEREBY  NOTIFIED,  that  in  a  cer- 
tain action  at  law  in  the  United  States  District  Court 
in  and  for  the  Southern  District  of  California,  where- 
in R.  B.  Turnbull,  Administrator  of  the  Estate  of 
R.  H.  Thompson,  deceased,  is  plaintiff,  and  the  Perris 
Irrigation  District  is  defendant,  a  writ  of  error  has 
been  allowed  on  the  petition  of  the  Perris  Irrigation 
District,  defendant  therein,  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit.    You 
are  hereby  cited  and  admonished  to  be  and  appear  in 
said  court  at  San  Francisco,  30  days  after  the  date  of 
this  citation,  to  show  cause,  if  any  there  be,  why  the 
judgment  and  order  appealed  from  should  not  be 
corrected  and  speedy  justice  done  the  parties  in  that 
behalf. 


vs.  R,  B.  TurnhnU.  5 

WITNESS  The  Honorable  OLIN  WELLBORN, 

Jiidgo  of  the  United  States  District  Court  for  the 
Southern  District  of  California,  this  16th  day  of  Au- 
gust, A.  D.  1913. 

OLIN  WELLBORN, 
United  States  District  Judge.     [7] 

[Endorsed]:  No.  1143.  Law.  U.  S.  District 
Court,  Ninth  Circuit,  Southeni  District  of  Cali- 
fornia, Southern  Division.  R.  B.  Turnbull  Admin- 
istrator of  the  Estate  of  R.  H.  Thompson,  Deceased, 
Plaintiff,  vs.  Perris  Irrigation  District,  Defendant. 
Citation.  Received  Copy  of  Within  Citation,  Aug. 
18,  13.  Oscar  C.  Mueller,  Wm.  M.  Hiatt.  Filed 
Aug.  18, 1913.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas. 
N.  Williams,  Deputy  Clerk.     [8] 


In  the  District  Court  of  the  United  States  of  Am- 
erica, in  and  for  the  Southern  District  of  Cali- 
fornia. 

C.  C.  No.  1143. 

R.  B.  TURNBULL,  Administrator  of  the  Estate  of 
R.  H.  THOMPSON,  Deceased, 

Plaintiff, 
vs. 

THE  PERRIS  IRRIGATION  DISTRICT  (a  Cor- 
poration), 

Defendant.     [9] 


Ferris  Irrigation  District 


In  the  Circuit  Court  of  the  United  States,  Ninth  Cir- 
cuit, Southern  Division,  Southern  District  of 
California. 

R.  H.  THOMPSON, 

Plaintiff, 
vs. 

PERRIS  IRRIGATION  DISTRICT, 

Defendant. 

Complaint. 

The  plaintiff,  complaining  of  the  defendant,  al- 
leges: 

FIRST  COUNT. 
I. 

That  the  plaintiff  is,  and  at  all  times  hereinafter 
mentioned,  was  a  citizen  of  the  City  of  New  York,  in 
the  State  of  New  York. 

II. 

That  the  said  defendant  is,  and  at  all  the  times 
hereinafter  mentioned  was  an  irrigation  district, 
organized,  incorporated  and  existing  under  and  by 
virtue  of  an  Act  of  the  Legislature  of  the  State  of 
California,  entitled  ''An  Act  to  provide  for  the  Or- 
ganization and  Government  of  Irrigation  Districts, 
and  to  provide  for  the  Acquisition  of  Water  and 
other  Property,  and  for  the  Distribution  of  Water 
thereby  for  Irrigation  Purposes,"  approved  March 
7, 1887,  and  the  several  acts  passed  by  the  said  Legis- 
lature of  the  State  of  California  amendatory  of  and 
supplemental  to  said  Act,  and  said  irrigation  district 
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is  wholly  situated  in  the  County  of  Riverside,  State 
of  California. 

III. 
That  said  irrigation  district,  at  the  time  it  was  or- 
ganized and  incorporated,  was  wholly  situated  in  the 
Counties  [10]  of  San  Diego  and  San  Bernardino, 
State  of  California,  but  that  subsequent  to  its  said 
incorporation,  to  wit,  on  March  11th,  1893,  and  sub- 
sequent to  the  issuance  of  its  bonds,  the  County  of 
Riverside  in  said  State  was  created,  and  that  said 
district  thereafter  was  and  now  is  wholly  within  the 
boundaries  of  said  Riverside  County. 

IV. 
That  said  defendant,  Perris  Irrigation  District, 
under  and  pursuant  to  the  said  Act  of  the  said  Leg- 
islature of  the  State  of  California,  approved  March 
7,  1887,  and  by  its  Board  of  Directors  and  Officers 
thereunto  duly  authorized,  on  the  1st  day  of  Jan- 
uary, 1891,  issued  a  bond  of  said  irrigation  district, 
which  was  and  is  in  the  words  and  figures  following: 

Bond  No.  1. 
United  States  of  America.        State  of  California. 

$500.  $500. 

Bond  of  the 

PERRIS  IRRIGATION  DISTRICT. 

Total  Issue:  $442,000. 
Located  in  San  Diego  and  San  Bernardino  Counties, 

Cal. 
FOR  VALUE  RECEIVED  THE  PERRIS  IR- 
RIGATION DISTRICT,  a  public  corporation,  duly 
organized  and  existing  under  and  pursuant  to  the 
laws  of  the  State  of  California,  promises  to  pay  to 
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the  bearer  hereof,  at  the  office  of  the  Treasurer  of 
said  District  the  sum  of  ($500)  Five  Hundred  Dol- 
lars in  Gold  Coin  of  the  United  States  at  the  dates 
and  upon  the  installments  as  follows:  at  the  ex- 
piration of  eleven  years  from  date,  five  (5)  per  cent 
of  said  sum;  at  the  expiration  of  twelve  years  from 
date,  six  (6)  per  cent  of  said  sum;  at  the  expiration 
of  thirteen  years  from  date,  seven  (7)  per  cent  of 
said  sum;  at  the  expiration  of  fourteen  years  from 
date,  eight  (8)  per  cent  of  said  sum;  at  the  expira- 
tion of  fifteen  years  from  date,  nine  (9)  per  cent  of 
said  sum;  at  the  expiration  of  sixteen  years  from 
date,  ten  (10)  per  cent  of  said  sum;  at  the  expira- 
tion of  seventeen  years  from  date,  eleven  (11)  per 
cent  of  said  sum;  at  the  expiration  of  eighteen  years 
from  date,  thirteen  (13)  per  cent  of  said  sum;  at  the 
expiration  of  nineteen  years  from  date,  fifteen  (15) 
per  cent  of  said  sum;  at  the  expiraion  of  the  twen- 
tieth year  from  date,  a  percentage  sufficient  to  pay 
off  said  sum  in  full. 

Said  installments  are  to  be  paid  as  provided  in, 
and  only  upon  the  surrender  of  the  representative 
installment  coupons  hereto  attached.  And  said 
district  promises  to  pay  interest  on  the  said  prin- 
cipal at  the  rate  of  six  (6)  per  cent  per  annum,  pay- 
able in  Grold  Coin  of  the  United  States,  at  the  office 
of  the  Treasurer  of  said  District  semi-annually  on 
the  [11]  first  day  of  January  and  July  of  each 
year,  upon  the  surrender  of  the  respective  interest 
coupons  thereto  attached.  Both  principal  and  in- 
terest are  payable  at  par. 

This  bond  is  one  of  a  series  of  bonds  amounting 
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in  the  aggrep:ate  to  Four  Hundred  and  Forty-two 
Thousand  D()Ilai*s  caused  to  be  issued  by  the  Board 
of  said  Ferris  Iriigation  District,  and  pursuant  to  a 
vote  of  the  electors  of  said  District,  at  an  election 
held  for  that  purpose  on  the  1st  day  of  November, 
1890.  The  said  series  of  which  this  bond  is  one,  is 
composed  of  Eight  Hundred  and  Eighty-four  bonds, 
each  of  the  denomination  of  Five  Hundred  Dollars, 
and  said  bonds  arc  issued  by  authority  of,  and  pur- 
suant to,  and  after  a  full  compliance  with  all  the  re- 
quirements of  the  Act  of  the  Legislature  of  the  State 
of  California,  entitled,  **An  Act  to  Provide  for  the 
Organization  and  Government  of  Irrigation  Dis- 
tricts, and  to  Provide  for  the  Acquisition  of  Water 
and  Other  Property,  and  for  the  Distribution  of 
Water  Thereby  for  Irrigation  Purposes."  Ap- 
proved March  7th,  1887. 

All  the  said  bonds  and  the  interest  thereon  are  to 
be  paid  by  revenue  derived  from  annual  tax  upon 
real  property  of  the  district,  which  tax  is,  and  the 
said  bonds  are  by  said  Act  of  the  Legislature  made 
a  lien  upon  all  said  real  property. 

IN  WITNESS  WHEREOF  said  Perns  Irrigation 
District  has  caused  these  bonds  to  be  issued  and 
signed  by  its  President  and  Secretary,  and  its  cor- 
porate seal  to  be  hereunto  affixed  and  the  litho- 
graphed signature  of  its  Secretary  to  be  affixed  to 
each  of  said  coupons  at  the  office  of  the  Board  of 


10  Perris  Irrigation  District 

Directors  in  said  District,  this  1st  day  of  January, 
A. D.  1891. 

[Corporate  Seal] 

PERRIS  IRRIGATION  DISTRICT, 
By  J.  W.  NANCE, 

President  of  said  Board. 
By  H.  A.  PLIMPTON, 
Secretary  of  said  Board. 

[Endorsed]:  No.  1.  Bond  of  the  Perris  Irriga- 
tion District.  $500.  Dated,  January  1st,  A.  D. 
1891.  Interest  6  per  cent  per  annum.  Payable 
Januar}^  1st  and  July  1st. 

V. 

That  attached  to  said  bond  is,  and  was  at  the  time 
of  the  issuance  thereof,  as  aforesaid,  a  certain 
coupon  No.  16,  which  said  coupon  was  and  is  in  the 
words  and  figures  following,  to  wit: 

$15.00  Interest  Coupon  No.  16. 

PERRIS  IRRIGATION  DISTRICT. 
Will  pay  to  the  bearer  at  the  office  of  the  Treas- 
urer of  said  district  in  the  County  of  San  Diego, 
State  of  California,  on  the  first  day  of  July,  1889,  on 
surrender  of  this  coupon,  the  sum  of  Fifteen  Dollars 
in  U.  S.  Gold  Coin,  being  semi-annual  interest  on 
Bond  No.  1. 

H.  A.  PLIMPTON, 
^^  Secretary. 

TfSiuary  1st,  1891.     [12] 

VI. 
That  at  the  time  of  the  issuance  of  said  bond  and 
coupon    thereto    attached,   J.    W.    Nance    was   the 


h\ 
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President  of  said  Board  of  Directors  of  the  said 
Perris  Irrigation  District,  and  H.  A.  Plimpton  was 
the  Secretary  thereof;  that  the  signatures  to  said 
bond  were  and  are  the  signatures  of  the  said  J.  W. 
Nance  and  H.  A.  Plimpton  in  their  respective  ca- 
pacities, and  the  signature  to  said  coupon  is  and  was 
the  signature  of  the  said  H.  A.  Plimpton,  Secretary, 
as  aforesaid. 

VII. 

That  subsequent  to  the  issuance  of  said  bond,  and 
prior  to  the  commencement  of  this  action,  this  plain- 
tiff did  in  good  faith  and  in  the  ordinary  course  of 
business,  and  for  value,  before  the  apparent  matur- 
ity of  said  bond,  and  without  knowledge  of  its  ac- 
tual dishonor,  purchase  said  bond  and  also  the  cou- 
pons thereto  attached,  including  said  Coupon  No.  16, 
and  said  plaintiff  ever  since  has  been  and  now  is  the 
owner  and  holder  of  said  bond  and  all  coupons 
thereto  attached. 

VIII. 

That  at  no  time  since  the  maturity  of  said  coupons 
has  the  defendant  had  in  its  treasury  any  money 
whatever  with  which  to  pay  said  coupon,  and  has 
at  all  times  neglected  and  refused,  and  still  neglects 
and  refuses,  to  make  any  levy  of  assessment  to 
raise  money  to  pay  the  same,  and  that  in  and  b}'  the 
body  of  said  bond  defendant  separately  promised 
to  pay  the  same. 

IX. 

That  said  Coupon  No.  16  has  not  been  paid,  nor 
has  any  part  thereof  been  paid;  that  there  is  now 
due,   owing   and   unpaid   to   the   plaintiff   on   said 
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coupon  the  sum  of  Fifteen  (15)  Dollars,  with  in- 
terest thereon  at  the  rate  of  seven  (7%)  per  cent 
per  annum  from  the  1st  day  of  January,  1899.    [13] 

X. 
That  on  the  28th  day  of  March,  1901,  this  Court, 
in  an  action  herein  then  pending,  wherein  the  plain- 
tiff herein  w^as  plaintiff  and  the  defendant  herein 
was  defendant,  being  case  No.  849,  duly  gave  and 
made  its  judgment,  in  and  by  which  it  determined 
that  said  bonds,  and  each  and  all  of  them,  and  all 
of  the  coupons  thereto  attached,  were  legally  issued 
and  w^ere  valid  obligations  of  the  defendant  to  the 
plaintiff,  and  that  the  plaintiff  has  ever  since  con- 
tinued to  hold,  and  now  holds,  said  bonds  and  all  the 
coupons  herein  described. 

SECOND  COUNT. 

And  for  a  further  separate  and  distinct  cause  of 
action,  this  plaintiff  alleges: 

I. 

Repeats  and  makes  a  part  hereof  Paragraphs  I, 
II  and  III  of  the  foregoing  count,  and  further 
alleges: 

II. 

That  heretofore,  to  wit,  on  the  1st  day  of  January, 
1891,  the  said  Perris  Irrigation  District,  under  and 
pursuant  to  said  Act  of  the  Legislature  of  the  State 
of  California,  approved  March  7,  1887,  and  by  its 
Board  of  Directors  and  officers  thereunto  duly 
authorized,  issued  certain  bonds  of  said  irrigation 
district,  which  said  bonds  were  of  the  same  tenor 
and  effect  as  the  bond  hereinbefore  set  forth  in  the 
first  count  of  this  complaint,  with  the  exception  of  the 
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numbers  thereof,  and  which  said  bonds  were  num- 
bered respectively  as  follows,  to  wit:  506,  507,  508, 
509,  510,  511,  512,  513,  514,  515,  516,  517,  518,  519, 
520,  521,  522,  523,  524,  525,  526,  527,  528,  58:3,  5ai, 
585,  586,  587,  588,  589,  590,  591,  542,  M3,  544,  M5, 
546,  547,  548,  549,  550,  551,  552,  553,  554,  555,  556, 
557,  558,  559,  560,  561,  562,  563,  5(>4,  666,  667,  668, 
669, 670.     [14] 

III. 
That  there  were  attached  to  the  aforesaid  bonds, 
at  the  time  of  their  issuance,  and  to  the  bond  herein 
first   described,   certain   interest   bearing   coupons, 
each  of  which  was  of  the  same  tenor  and  effect,  and 
made  and  executed  in  the  same  manner  and  fonn  as 
the  coupon  specifically  described  in  the  first  count 
of   this   complaint,  differing  only  in    the    numbers 
thereof  and  the  date  of  maturity;  of  said  coupons  all 
those  hereinafter  specifically  described  were,  by  the 
terms  thereof,  payable  prior  to  the  commencement 
of  this  action;  that  six  hundred  and  seventy  (670) 
of  said  coupons,  in  addition  to  the  coupon  specifically 
described  iii  the  first  count  of  this  complaint,  were 
at  the  time  of  the  issuance  thereof,  and  now,  are, 
attached  to  the  aforesaid  designated  bonds,  as  fol- 
lows, to  wit,  to  each  of  said  bonds,  except  bond  No. 
1   first   herein   described,    were    and   are    attached 
eleven  (11)  of  said  coupons,  numbered  respectively 
16,  17,  18,  19,  20,  21,  22,  23,  24,  25,  and  26;  and  to 
said   bond   No.  1  were   and   now    are    attached,  in 
addition  to  said  coupon  No.  16,  coupons  numbered 
respectively  17,  18,  19,  20,  21,  22,  23,  24,  25,  and  26. 
That  said  coupons  numbered  16  were  each  payable 
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on  the  1st  day  of  July,  1899;  that  said  coupons 
numbered  17  were  each  payable  on  the  1st  day  of 
January,  1900;  that  said  coupons  numbered  18  were 
each  payable  on  the  1st  day  of  July,  1900;  that  said 
coupons  numbered  19  were  each  payable  on  the  1st 
day  of  January,  1901;  that  said  coupons  numbered 
20  were  each  payable  on  the  1st  day  of  July,  1901; 
that  said  coupons  numbered  21  were  each  payable 
on  the  1st  day  of  January,  1902;  that  said  coupons 
numbered  22  were  each  payable  on  the  1st  day  of  July, 
1902;  that  said  coupons  numbered  23  were  each 
payable  on  the  1st  day  of  January,  1903;  that  said 
coupons  numbered  24  were  each  payable  on  the  1st 
day  of  July,  1903;  that  said  coupons  [15]  num- 
bered 25  were  each  payable  on  the  1st  day  of  Janu- 
ary, 1904;  that  said  coupons  numbered  26  were  each 
payable  on  the  1st  day  of  July,  1904. 

IV. 

That  at  the  time  of  the  issuance  of  said  bonds 
and  the  coupons  thereto  attached,  J.  W.  Nance  was 
the  President  of  said  Board  of  Directors  of  the  said 
Perris  Irrigation  District  and  H.  A.  Plimpton  was 
the  Secretary  thereof;  that  the  signatures  to  said 
bonds  were  and  are  the  signatures  of  the  said  J.  W. 
Nance  and  H.  A.  Plimpton  in  their  respective 
capacities,  and  the  signature  to  said  coupons  is  and 
was  the  signature  of  the  said  H.  A.  Plimpton,  Secre- 
tary, as  aforesaid. 

V. 

That  subsequent  to  the  issuance  of  said  bonds 
and  coupons,  and  prior  to  the  commencement  of  this 
action,  this  plaintiff  did,  in  good  faith  and  in  the 
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ordinary  course  of  business,  and  for  value,  before  the 
apparent  maturity  of  the  said  bonds  or  roupons,  and 
without  knowledge  of  their  actual  dishonor,  pur- 
chase the  aforesaid  670  coupons,  in  addition  to  the 
coupon  hereinbefore  specifically  set  forth  in  the  first 
count  of  this  complaint,  and  ever  since  has  been  and 
now  is  the  owner  and  holder  of  said  coupons  and  of 
the  bonds  to  which  the  same,  as  before  alleged,  have 
at  all  of  said  times  been  and  now  are  attached. 

VI. 
That  the  said  coupons  have  not  been  paid,  nor  has 
any  part  of  any  one  of  said  coupons  been  paid;  that 
there  is  now  due,  owing  and  unpaid  on  said  670 
coupons  the  sum  of  Ten  Thousand  and  Fifty  ($10,- 
050.00)  Dollars,  with  interest  thereon  at  the  rate  of 
seven  (7%)  per  cent  per  annum  from  the  date  when 
each  of  said  coupons  respectively  fell  due.     [16] 

VII. 
That  on  the  28th  day  of  March,  1901,  this  Court, 
in  an  action  herein  then  pending,  wherein  the  plain- 
tiff herein  was  plaintiff  and  the  defendant  herein 
was  defendant,  being  case  No.  849,  duly  gave  and 
made  its  judgment,  in  and  by  which  it  determined 
that  said  bonds,  and  each  and  all  of  them,  and  all 
of  the  coupons  thereto  attached,  were  legally  issued 
and  were  valid  obligations  of  the  defendant  to  the 
plaintiff,  and  that  the  plaintiff  has  ever  since  con- 
tinued to  hold,  and  now  holds,  said  bonds  and  all  the 
coupons  herein  described. 

TmRD  COUNT. 

For  a  further  separate  and  distinct  cause  of  ac- 
tion, this  plaintiff  alleges: 
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I. 

Plaintiff  repeats  and  makes  a  part  hereof  para- 
graphs I,  II  and  III  of  the  first  count  herein,  and 
paragraph  II  of  the  second  count  herein,  and  further 
alleges : 

II. 

That  by  the  terms  of  said  bonds,  and  of  each  of 
them,  the  same  were  made  payable  in  installments, 
as  follows,  to  wit:  at  the  expiration  of  eleven  (11) 
years  from  date  five  (5%)  per  cent  of  the  principal 
sum  of  said  bonds;  at  the  expiration  of  twelve  (12) 
years  from  date  six  (6%)  per  cent  of  said  principal 
sum;  and  at  the  expiration  of  thirteen  years  (13) 
from  date  seven  per  cent  (7%)  of  the  said  principal 
sum;  and  that  said  percentages  of  the  principal  sum 
now  amount  in  the  aggregate  to  Ninety  ($90.00) 
Dollars  on  each  of  said  bonds,  which  said  amount  of 
the  principal  sum  of  each  of  said  bonds  is  now  due 
and  wholly  unpaid;  that  the  total  amount  of  the 
installments  [17]  due  and  unpaid  upon  all  of  said 
bonds  is  the  sum  of  Five  Thousand  Four  Hundred 
Ninety  ($5,490.00)  Dollars,  together  with  interest 
on  said  installments,  at  the  rate  of  seven  (7%)  per 
cent  per  annum,  from  the  time  they  respectively 
fell  due. 

III. 
That  subsequent  to  the  issuance  of  said  bonds, 
and  prior  to  the  commencement  of  this  action,  this 
plaintiff  did,  in  good  faith,  and  in  the  ordinary 
course  of  business,  and  for  value,  before  the  appar- 
ent maturity  of  said  bonds,  and  without  knowledge 
of  their  actual  dishonor,  purchase  the  same,  and  ever 
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wnce  has   been,  and  now  is,  the  (.wner  and   holder 
thereof. 

V. 

Tliat  on  the  28th  day  of  March,  1901,  this  Court, 
in  an  action  herein  then  pending,  wherein  the  plain- 
tiff herein  was  plaintiff  and  the  defendant  herein 
was  defendant,  being  case  No.  849,  duly  gave  and 
made  its  judgment,  in  and  by  which  it  determined 
that  said  bonds,  and  each  and  all  of  them,  were 
legally  issued  and  were  valid  obligations  of  the  de- 
fendant to  the  plaintiff,  and  that  the  plaintiff  has 
ever  since  continued  to  hold,  and  now  holds,  all  of 
the  bonds  above  described  in  the  first  and  second 
counts  herein. 

WHEREFORE,  plaintiff  prays  judgment  against 
the  defendant  for  the  sum  of  Fifteen  Thousand  Five 
Hundi-ed  and  Fifty-five  ($15,555.00)  Dollars,  to- 
gether with  interest  as  aforesaid,  and  costs  of  suit. 

C.  C.  WRIGHT, 
Attorney  for  Plaintiff.     [18] 
State  of  California, 
County  of  Los  Angeles, — ss. 

C.  C.  Wright,  being  first  duly  sworn,  deposes  and 
says:  I  am  the  attorney  for  the  plaintiff  in  the  above- 
entitled  cause,  and  make  this  verification  in  his 
behalf;  that  said  plaintiff  is  without  the  City  of  Los 
Angeles  and  State  of  California,  to  wit,  in  the  city 
of  New  York,  State  of  New  York.  I  reside  and 
have  my  office  in  the  said  City  of  Los  Angeles,  Cal- 
ifornia, wherefore  I  make  this  verification. 

I  have  read  the  complaint  herein  and  know  the 
contents  thereof;  the  same  is  true  of  my  own  knowl- 
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edge,  except  as  to  those  matters  which  are  therein 
stated  on  information  and  belief,  and  as  to  those 
matters  I  believe  it  to  be  true. 

C.  C.  WRIGHT. 

Subscribed  and  sworn  to  before  me  this  29th  day 
of  December,  19(M. 

[Seal]  WALTER  J.  LUNDY, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

[Endorsed] :  No.  1143.  U.  S.  Circuit  Court,  Ninth 
Circuit,  Southern  District  of  California,  Southern 
Division.  R.  H.  Thompson,  Plaintiff,  vs.  Perris 
Irrigation  District,  Defendant.  Complaint.  Filed 
Dec.  29,  1904.  Wm.  M.  Van  Dyke,  Clerk.  Chas.  N. 
Williams,  Deputy.  C.  C.  Wright,  Rooms  354^6-8, 
Wilcox  Building,  Los  Angeles,  Cal.,  Solicitor  for 
Plaintiff.     [19] 

(Summons.) 
UNITED  STATES  OF  AMERICA. 

Circuit  Court  of  the  United  States,  Ninth  Circuit, 
Southern  District  of  California,  Southern  Divi- 
sion. 

R.  H.  THOMPSON, 

Plaintiff,        > 

vs. 

PERRIS  IRRIGATION  DISTRICT, 

Defendant. 
Action  brought  in  the  said  Circuit  Court,  and  the 
Complaint  filed  in  the  office  of  the  Clerk  of  said 
Circuit  Court,  in  the   City    of    Los    Angeles, 
County  of  Los  Angeles. 
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The   President   of   the    United    States  of  America, 
Greeting:  To  Ferris  Irrigation  District. 

You  ai-e  hereby  required  to  appear  in  an  action 
brought  against  you  by  the  above-named  plaintiff,  in 
the  Circuit  Coui-t  of  the  United  States,  Ninth  Cir- 
cuit, in  and  for  the  Southern  District  of  California, 
Southoni  Division,  and  to  file  your  plea,  answer  or 
demurrer,  to  the  complaint  filed  therein  (a  certified 
copy  of  which  accompanies  this  sunmions),  in  the 
office  of  the  Clerk  of  said  court,  in  the  City  of  Los 
Angeles,  County  of  Los  Angeles,  within  twenty  days 
after  the  senice  on  you  of  this  summons,  or  judg- 
ment by  default  will  be  taken  against  you. 

The  said  action  is  brought  to  recover  the  sum  of 
$15,555.00,  of  which  said  sum  plaintiff  alleges  $10,- 
065.00  to  be  due  and  owing  from  the  defendant,  in 
payment  of  certain  interest-bearing  coupons  all  pay- 
able prior  to  the  commencement  of  this  action,  and 

Dec.  31,  1901, 

subsequent  to  June  30,  1899,  which  coupons  were 
attached  at  the  time  of  their  issuance  to  61  bonds 
duly  issued  by  the"  defendant  on  or  about  the  1st  day 
of  January',  1891,  and  which  said  bonds,  together 
with  the  said  coupons  subsequently  to  their  issuance 
and  prior  to  the  commencement  of  this  action  plain- 
tiff in  good  faith  and  in  the  ordinary  course  of  busi- 

apparent 

ness  and  for  value  before  the  maturity  of  said 
bonds,  or  of  said  coupons  or  any  of  [20]  them, 
and  without  the  knowledge  of  any  defects  therein, 
acquired  and  ever  since  has  been  and  is  now  the  owner 
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and  holder  thereof,  and  plaintiff  further  alleges  that 
said  coupons  have  not,  nor  has  any  part  of  any  one 
of  said  coupons  been  paid.  Plaintiff  also  prays 
judgment  for  interest  at  the  rate  of  7%  per  lannum 
from  the  date  when  each  of  said  coupons  respectively 
fell  due. 

Plaintiff  further  alleges  that  of  said  siun  of  $15,- 
555.00  the  sum  of  $5,490  is  due,  for  that  by  the  terms 
of  said  bonds  and  of  each  of  them  the  same  were 
made  payable  in  installments  as  follows,  to  wit,  at  the 
expiration  of  11  years  from  date  5%  of  the  principal 
sum  of  said  bonds;  at  the  expiration  of  12  years 
from  date,  6%  of  said  principal  sum ;  and  at  the  ex- 
piration of  13  years  from  date  7%  of  the  said  prin- 
cipal sum ;  and  that  said  percentages  of  the  principal 
sum  now  amount  in  the  aggregate  to  $90.00  on  each  of 
said  bonds,  which  said  amount  of  the  principal  sum 
of  each  of  said  bonds  is  now  due  and  wholly  unpaid ; 
that  the  total  amount  of  the  instalhnents  due  and  un- 
paid upon  all  of  said  bonds  is  the  sum  of  $5,490.00. 
Plaintiff  also  prays  judgment  for  interest  on  said 
installments  at  the  rate  of  7%  per  annum  from  the 
time  they  respectively  fell  due ;  and  for  costs  of  suit ; 
all  of  which  more  fully  appears  from  the  complaint 
on  file  in  this  case,  to  which  you  are  hereby  expressly 
referred. 

And  if  you  fail  to  appear  and  plead,  answer  or  de- 
mur, as  herein  required,  your  default  will  be  entered 
and  the  plaintiff  will  take  judgment  against  you  for 
the  sum  demanded  in  the  complaint,  to  wit,  the  sum 
of  $15,555.00,  and  interest  and  costs  of  suit. 
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WITNESS,  the  Honorable  MELVILLE  W.  FUL- 
LER, Chief  Justice  of  the  United  States,  this  16th 
day  of  December,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  five  and  of  our  Independence 
the     [21]     one  hundred  and  thii-tieth. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk. 
By  Chas.  N.  Williams, 
Deputy  Clerk. 
United  States  Marshal's  Office, 
Southern  District  of  California. 

I  HEREBY  CERTIFY  that  I  received  the  within 
writ  on  the  2d  day   of  July,   1907,  and   personally 

served  the  same  on  the day  of ,  1^9 

by  delivering  to  and  leaving  with  W.  H.  Pilch,  July 
9,  1907,  A.  R.  Fredericks  July  20,  1907,  D.  McPher- 
son,  July  9,  1907,  directors  of  the  Ferris  Irrigation 
District,  a  corporation,  said  defendant  named 
therein,  a  certified  copy  thereof,  together  with  a  copy 
of  the  Complaint,  certified  to  by  Wm.  M.  Van  Dyke, 
attached  thereto,  W.  H.  Pilch  and  A.  R.  Frederick  in 
Riverside  Co.,  and  D.  McPherson  in  San  Bernardino 
Co.,  in  said  district. 

LEO  V.  YOUNOWORTH, 

U.  S.  Marshal. 
By  B.  H.  Franklin, 

Deputy. 
Los  Angeles,  July  19,  1907. 

[Endorsed]:  Marshal's  Doc.  No.  202.  No.  1143. 
U.  S.  Circuit  Court,  Ninth  Circuit,  Southern  Dis- 
trict   of    California,    Southern    Division.    R.    H. 
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Thompson  vs.  Perris  Irrigation  District.  C.  C. 
Wright,  Plaintiff's  Attorney.  Filed  Jul.  25,  1907. 
Wm.  M.  Van  Dyke,  Clerk.  Chas.  N.  Williams,  Dep- 
uty.    [22] 


In  the  Circuit  Court  of  the  United  States,  Ninth 
Circuit,  Southern  District  of  California,  South- 
ern Division. 

E.  H.  THOMPSON, 

Plaintiff, 
vs. 

THE  PERRIS  IRRIGATION  DISTRICT, 

Defendant. 

Amended  Return  of  Service  of  Complaint  and 
Summons. 

United  States  Marshal's  Office, 
Southern  District  of  California. 

I  HEREBY  CERTIFY :  That  I  received  the  Sum- 
mons in  the  above-entitled  action  on  the  3d  day  of 
January,  1907,  and  personally  served  the  same  on  the 
Perris  Irrigation  District,  the  defendant  therein 
named,  by  delivering  to  and  leaving  with  W.  H. 
Pilch,  the  President  of  and  a  member  of,  the  Board 
of  Directors  of  said  Perris  Irrigation  District,  a 
copy  of  the  Complaint  and  Summons  in  said  action, 
certified  to  by  William  M.  Van  Dyke,  Clerk  of  the 
above-entitled  court;  by  delivering  to  and  leaving 
Tvdth  A.  R.  Frederick,  a  member  of  the  Board  of 
Directors  of  said  Perris  Irrigation  District,  a  certi- 
fied copy  of  the  Complaint  and  Summons  in  said  ac- 
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tion,  (rrtified  to  by  William  M.  Van  Dyke,  Clerk  of 
the  above-entitled  court;  and  by  delivering  to  and 
leaving  with  D.  M<'Pherson,  a  member  of  the  Board 
of  Directors  of  said  Perris  Irrigation  District,  a  cer- 
tified copy  of  the  Comi)laiiit  and  Sinmnons  in  si\id 
action,  certified  to  by  William  M.  Van  Dyke,  Clerk 
of  above-entitled  court. 

I  FUKTllER  CERTIFY:  That  I  delivered  said 
(-ei'tified  (*opy  of  the  Summons  and  Complaint  to  W. 
II.  Pilch,  personally,  on  the  9th  day  of  July,  1907,  in 
the  County  of  Riverside,  State  of  California,  and  left 
tbe  same  with  him;  that  I  delivered  said  certified 
copy  of  the  Summons  and  Complaint  to  A.  R.  Fred- 
erick, personally,  on  the  [23]  20tli  day  of  July, 
1907,  in  the  County  of  Riverside,  State  of  California, 
and  left  the  same  with  him;  that  I  delivered  said  cer- 
tified copy  of  the  Summons  and  Complaint  to  D. 
McPherson,  personally,  on  the  9th  day  of  July,  1907, 
in  the  County  of  San  Bernardino,  State  of  Cali- 
fornia, and  left  the  same  with  him. 

LEO  V.  YOUNGWORTH, 
United  States  Marshal, 
By  B.  H.  Franklin, 
Deputy. 

[Endorsed]  :  No.  1143.  U.  S.  Circuit  Court,  Ninth 
Circuit,  Southern  District  of  Califoi-nia.  R.  H. 
Thompson,  Plaintiff,  vs.  Perris  Irrigation  District, 
Defendant.  Amended  Return  of  Service  of  Com- 
plaint and  Summons.  Filed  Sep.  12,  1907.  Wm. 
M.  Van  Dyke,  Cleiil^.  Chas.  N.  Williams,  Deputy. 
William  M.  Hiatt,  and  Oscar  C.  Mueller,  Attorneys 
for  Plaintiffs.     [24] 
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[Default.] 

In  the  Circuit  Court  of  the  United  States,  of  the 
Ninth  Judicial  Circuit,  in  and  for  the  Southern 
District  of  California,  Southern  Division. 

No.  1143. 

R.  H.  THOMPSON, 

Plaintiff, 

vs. 

PERRIS  IRRIGATION  DISTRICT, 

Defendant. 

In  this  action  the  defendant,  Perris  Irrigation 
District,  having  been  regularly  served  with  process, 
and  having  failed  to  appear  and  plead  to,  answer,  or 
demur  to  the  plaintiff's  complaint  on  file  herein,  and 
the  time  allowed  by  law  for  answering  pleading  or 
demunnng  having  expired,  the  default  of  said  Perris 
Irrigation  District  in  the  premises  is  hereby  duly 
entered,  according  to  law. 

Attest  my  hand  and  the  seal  of  said  Circuit  Court 
this  12th  day  of  September,  A.  D.  1907. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk. 
By  Chas.  N.  Williams, 
Deputy  Clerk. 

[Endorsed]:  No.  1143.  U.  S.  Circuit  Court, 
Southern  District  of  California,  Southern  Division. 
R.  H.  Thompson  vs.  Perris  Irrigation  District.  De- 
fault. Filed  Sep.  12,  1907.  Wm.  M.  Van  Dyke, 
Clerk.     Chas.  N.  Williams,  Deputy.     [25] 
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[Order  Substituting  R.  B.  TurnbuU  Administrator, 
etc.,  as  Plaintiff]. 

At  a  stated  tenii,  to  wit,  the  July  Tenn,  A.  D.  1911, 
of  the  Circuit  Court  of  the  United  States  of 
America  of  the  Ninth  Judicial  Circuit,  in  and 
for  the  Southern  District  of  California,  South- 
era  Division,  held  at  the  courtroom  thereof  in 
the  City  of  Los  Angeles,  on  Monday,  the  25th 
day  of  September,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  eleven.  Present: 
The  Honorable  OLIN  WELLBORN,  District 
Judge. 

No.  1143. 
R.  H.  THOMPSON, 

Plaintiff, 

vs. 

PERRIS  IRRIGATION  DISTRICT, 

Defendant. 
Kow  comes  Oscar  C.  Mueller,  Esq.,  of  counsel  for 
plaintiff,  and  suggests  to  the  Court  the  death  of  R. 
H.  Thompson,  plaintiff  herein,  whereupon,  upon  mo- 
tion of  Oscar  C.  Mueller,  Esq.,  of  counsel  as  aforesaid 
for  plaintiff,  it  is  ordered  that  R.  B.  Turnbull,  ad- 
ministrator of  the  estate  of  R.  H.  Thompson,  de- 
ceased, be,  and  he  hereby  is  substituted  for  R.  H. 
Thompson  as  plaintiff  in  said  action;  it  is  further 
ordered,   on  motion  of  Oscar  C.  Mueller,  Esq.,  of 
counsel  as  aforesaid  for  plaintiff,  that  the  firm  of 
Flint,  Gray  &  Barker  be,  and  said  firm  hereby  is. 
associated  with  Oscar  C.  Mueller,  Esq.,  and  William 
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M.  Hiatt,  Esq.,  as  attorneys  for  the  plaintiff. 

[Endorsed]:  No.  1143.  United  States  District 
Court,  Southern  District  of  California,  Southern 
Division.  E.  H.  Thompson,  Plaintiff,  vs.  Perris 
Irrigation  District,  Defendant.  Copy  of  Order. 
Filed  Feb.  18,  1913.  Wm.  M.  Van  Dyke,  Clerk. 
By  Chas.  N.  WiUiams,  Deputy  Clerik.     [26] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  Distnct  of  California,  Southern 
Division. 

No.  1143. 

R.  B.  TUENBULL,  Administrator  of  the  Estate  of 
R.  H.  THOMPSON,  Deceased, 

Plaintiff, 
vs. 

PEEEIS  lEEIGATION  DISTEICT, 

Defendant. 

Judgment. 

Comes  now  the  plaintiff  in  the  above-entitled  ac- 
tion and  applies  for  the  relief  demanded  in  its  com- 
plaint filed  herein ;  and  it  appearing  to  the  satisfac- 
tion of  the  Court  that  the  summons  and  complaint  in 
this  action  have  been  duly  and  regularly  served  upon 
the  defendant,  Perris  Irrigation  District;  that  the 
legal  time  for  the  appearing  and  answering  said 
complaint  has  expired  and  that  said  defendant  has 
failed  to  appear  and  answer  said  complaint  or  de- 
murrer thereto,  and  that  the  default  of  said  defend- 
ant has  heretofore  been  duly  and  regularly  entered 
according  to  law ; 
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IT  IS  HEREBY  ORDERED  that  judjTTnont  be 
enterwl  against  said  defendant,  Porris  Irrigation 
District,  and  in  favor  of  plaintiff  in  a(*cordan<'e  with 
the  prayor  of  ]>laintiff 's  siiid  complaint  on  file  herein. 
NOW,  THEREFORE,  by  virtue  of  the  law  and  by 
reason  of  the  premises  aforesaid,  it  is  considered  by 
the  Court  that  the  plaintiff  herein  do  have  and  re- 
cover from  the  defendant,  Perns  Irrigation  District, 
the  sum  of  $15,262.20  principal,  and  [27]  $11,- 
746.06  interest,  in  all  the  sum  of  $27,008.28,  together 

with  plaintiff's  costs  herein  taxed  at  $ ,  and 

that  this  judgment  bear  interest  at  the  rate  of  seven 
(7)  per  cent  per  annum  from  the  date  of  its  entry. 
Judgment  entered  February  18,  1913. 

WM.  M.  VAN  DYKE, 

Clerk. 
By  Chas.  N.  Williams, 

Deputy  Clerk. 

[Endorsed]:  (Original.)  No.  1143.  United 
States  District  Court,  Southern  District  of  Califor- 
nia, Southern  Division.  R.  H.  Thompson,  Plaintiff, 
vs.  Perris  Irrigation  District,  Defendant.  Copy 
Judgment.  Filed  Feb.  18,  1913.  Wm.  M.  Van 
Dyke,  Clerk.  By  Chas.  N.  Williams,  Deputy  Clerk. 
Oscar  C.  Mueller,  8^  I.  N.  Van  Nuys  Building,  210 
West  7th  Street,  Los  Angeles,  Cal.,  Solicitor  for 
Plaintiff.     [28] 
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[Certificate  of  Clerk  U.  S.  District  Court  to 
Judgment-roll.] 

In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Southern 
Division. 

C.  C.  No.  1143. 

E.  B.  TURNBULL,  Administrator  of  the  Estate  of 
R.  H.  THOMPSON,  Deceased, 

Plaintiff, 
vs. 

PERRIS  IRRIGATION  DISTRICT, 

Defendant. 

I,  Wm.  M.  Van  Dyke,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  the  foregoing  to  be  a 
true  copy  of  the  Judgment  entered  in  the  above- 
entitled  action  and  recorded  in  Judgment  Book  No. 
2  of  said  Court  for  the  Southern  Division,  at  page 
195  thereof,  and  I  further  certify  that  the  foregoing 
papers  hereto  annexed,  constitute  the  Judgment-roll 
in  said  action. 

Attest  my  hand  and  the  said  District  Court,  this 
18th  day  of  February,  A.  D.  1913. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk. 
By  Chas.  N.  Williams, 
Deputy  Clerk. 

[Endorsed]  :  C.  C.  No.  1143.  In  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
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California,  Soutliern  Division.  R.  B.  Turnbull, 
Admr.  of  Estate  of  R.  H.  Thompson,  Deed.,  vs.  Fer- 
ris Irri^tion  District.  Judginent-roll.  Filed  Feb- 
ruary 18th,  1913.  Wm.  M.  Van  Dyke,  Clerk.  By 
Chas.  N.  Williams,  Deputy  Clerk.  Recorded  Judg- 
ment Register  Book  No.  2,  Page  195.     [29] 


UNITED  STATES  OF  AMERICA. 

Circuit  Court  of  the  United  States,  Ninth  Circuit, 
Southern  District  of  California. 

Clerk's  Office. 

No.  1143. 
R.  H.  THOMPSON, 

Plaintiff, 
vs. 

FERRIS  IRRIGATION  DISTRICT, 

Defendant. 

Praecipe  to  Enter  Default. 
To  the  Cleiik  of  said  Court: 

Sir:  The  defendant,  Ferris  Irrigation  District, 
having  failed  to  appear  and  answer  the  plaintiff's 
Complaint  herein,  and  the  time  for  answering  having 
expired,  you  wiU  therefore  enter  the  default  of  said 
defendant  herein  according  to  law. 
Dated  September  3,  1907. 

OSCAR  C.  MUELLER, 
WILLIAM  M.  HIATT, 
Attorneys  for  Plaintiff. 
[Endorsed]  :  No.  1143.     U.  S.  Circuit  Court,  Ninth 
Circuit,    Southern   District   of   California.    R.   H. 
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Thompson,  Plaintiff,  vs.  Perris  Irrigation  District, 
Defendant.  Praecipe  for  Entering  Default.  Filed 
Sep.  12,  1907.  Wm.  M.  Van  Dyke,  Clerk.  Chas. 
N.  Williams,  Deputy.     [30] 


I 


In  the  District  Court  of  the  United  States,  Ninth 
Circuit,  Southern  District  of  California,  South- 
ern Division. 

No.  1143. 

E.  H.  THOMPSON, 

Plaintiff, 
vs. 

PERRIS  IRRIGATION  DISTRICT, 

Defendant. 

Notice  of  Motion  to  Set  Aside  Service  of  Summons. 
To  R.  B.  TurnbuU,  Substituted  as  Plaintiff  for  R.  H. 

Thompson,  and  to  Oscar  C.  Mueller  and  William 

M.  Hiatt,  Attorneys  for  Plaintiff : 
YOU  ARE  HEREBY  NOTIFIED  that  the  Per- 
ris Irrigation  District,  by  its  attorneys,  John  D. 
Works,  Bradner  Lee,  Lewis  R.  Works  and  Frank  W. 
Stafford,  will  appear  in  said  court  on  June  17,  1912, 
specially  for  the  purposes  set  out  in  the  motion,  and 
file  said  motion  to  set  aside  the  service  of  summons 
in  the  above-entitled  action  on  the  ground  that  the 
Perris  Irrigation  District  has  never  been  served  with 
summons  in  said  action,  nor  has  it  ever  entered  ap- 
pearance, accepted  service  or  waived  the  service  of 
siunmons  in  said  action. 

Said  motion  is  made   upon  the  records,  files  and 
proceedings  of  said  court,  in   said   action,  together 
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Tvith  the  motion  to  sot  aside  the  service  of  summons 
and  the  affidavits  thereto  attached. 

JOHN  1).  WORKS, 
BRADNER  LEE, 
LEWIS  R.  WORKS, 
FRANK  W.  STAFFORD, 
Attorneys  for  Defendant.     [31] 
[Endorsed]:    No.   1143.     U.   S.    District    Court, 
Nintli    Circuit,     Southern   District     of    California, 
Southern  Division.     R.  H.  Thompson,  Plaintiff,  vs. 
Ferris  Irrigation   District,   Defendant.     Notice  of 
Motion  to  Set  Aside  Service  of  Summons.     Received 
copy  of  the  witliin  Jun.  6,  1912.     Oscar  C.  Mueller, 
William  M.  Hiatt,  Attys.  for  Plff.     Filed  June.  6, 
1912.     Wm.    M.    Van    Dyke,  Clerk.     By  Chas.  n! 
Williams,  Deputy  Clerk.     Bradner  Lee,  Frank  W. 
Stafford,  John  D.  Works,  Lewis  R.  Works,  Attor- 
neys at  Law,  Suite  821  H.  ^Y.  Hellman  Bldg.,  Los 
Angeles,  Cal.,  Attorneys  for  Defendant.     [32] 


In  the  District  Court  of  the  United  States,  Ninth 
Circuit,  Southern  District  of  California,  South- 
em  Division. 

No.  1143. 
R.  H.  THOMPSON, 

Plaintiff, 
vs. 

PERRIS  IRRIGATION  DISTRICT, 

Defendant. 

Motion  to  Set  Aside  Service  of  Summons. 

Now  comes  the  defendant  and  enters  appearance, 


32  Perris  Irrigation  District 

specially,  in  the  above-entitled  action,  for  the  purpose 
of  this  motion  only,  and  for  no  other  purpose,  and 
moves  the  Court  to  set  aside  the  service  of  summons 
in  said  action,  on  the  following  grounds,  to  wit : 

I. 
That  the  persons  served  with  summons  in  said  ac- 
tion were  not  directors  of  the  Perris  Irrigation  Dis- 
trict at  the  time  of  service  of  summons  on  them  in 
said  action,  and  reference  is  made  to  the  affidavits 
hereto  attached  and  are  made  a  part  of  this  motion 
and  to  the  law  governing  the  Perris  Irrigation  Dis- 
trict and  irrigation  districts  in  the  State  of  Califor- 
nia, at  page  262,  of  Statutes  and  amendments  to  the 
codes  of  California  of  1897,  which  statute  in  part 
reads  as  follows : 

**Sec.  26.    A  Director  shall  be  a  resident  and 

freeholder  of   the   irrigation   district,   but  not 

necessarily    of    the    division  for  which    he    is 

elected."     [33] 

The  Political  Code  of  California  provides  in  Sec. 

996,   VACANCIES,   HOW   THEY   OCCUR.— An 

Office  becomes  vacant  on  the  happening  of  either  of 

the  following  events  before  the   expiration   of  the 

term : 

XSubd.)  3.  ''His  resignation." 
(Subd.)  5.  *'His  ceasing  to  be  an  inhabitant  of  the 
State,  or,  if  the  office  be  local,  of  the 
district,  county,  city,  or  township 
for  which  he  was  chosen  or  ap- 
pointed, or  within  which  the  duties 
of  his  office  are  required  to  be  dis- 
charged." 
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(Subd.)  7.  "His  ceasing  to  discliarp^o  tho  diitios  of 
liis  office  for  the  p(M*iod  of  three  con- 
secutive 'nonths,  except  when  pre- 
vented >  sickness,  or  v'hen  absent 
from  the  Uate  by  penrission  of  the 
legislatun  " 

n. 

That  the  summons  was  not  served  as  required  by 
Section  411,  of  Code  of  Civil  Procedure,  of  the  State 
of  California,  which  provides  as  follow^s: 

The  summons  must  be  served  by  delivering  a  copy 
thereof  as  follows: 

(Subd.)  1.     "If  the  suit  is  against  a  corporation 
formed  under  the  laws  of  this  State ; 
to  the  pi*esident  or  other  head  of  the 
corporation,    secretary,    cashier    or 
managing  agent  thereof." 
III. 
That  the  Complaint  in  said  action  was  filed  Decem- 
ber 29,  1904,  and  the  summons  was  executed  by  the 
clerk  of  said  court  on  the  16th  day  of  December,  1905, 
that  said  summons  was  received  by  the  United  States 
Marshal  on  July  2,  1907,  and  was  attempted  to  be 
serv^ed  July  9,  1907,  on  certain  persons  alleged  to 
have  been  directors  of  the  Perris  Irrigation  District. 
That  the  summons  was  not  issued  within  one  year  to 
any  person  able  and  authorized  to  serve  the  same, 
and  if  such  summons  was  issed  to  some  person  able 
and  authorized  to  serve  the  same  within  said  year, 
then  it  is  not  shown  that  due  diligence  was  used  to 
procure  service  of  said  summons  w^ithin  sixty  days 
after  the  issuance  of  the  said  summons.     [34] 
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That  the  said  motion  is  made  upon  the  records, 
files  and  proceedings  in  said  court,  in  said  action,  and 
affidavits  hereto  attached. 

WHEREFORE,  the  defendant  moves  the  Court 
to  set  aside  the  service  of  summons  in  said  action. 

JOHN  D.  WORKS, 
BRAHNER  W.  LEE, 
LEWIS  R.  WORKS, 
FRANK  W.  STAFFORD, 
Attorneys  for  Defendant.     [35] 

Afladavit  [of  H.  M.  Harford  in  Support  of  Motion 
to  Set  Aside  Service  of  Summons]. 

State  of  California, 
County  of  Riverside. 

H.  M.  Harford,  of  lawful  age,  first  being  duly 
sworn,  deposes  and  says  that  he  has  been  a  resident 
of  Perris  and  the  Perris  Irrigation  District  of  River- 
side County,  California,  since  December  5,  1900,  that 
he  was  well  acquainted  with  D.  McPherson,  a  former 
resident  of  Perris,  and  that  said  D.  McPherson  re- 
moved from  Perris  to  Victorville,  California,  some- 
time prior  to  October,  1906. 

H.  M.  HARFORD. 

Subscribed  and  sworn  to  before  me  this  3d  day  of 
June,  1912, 

[Seal]  W.  W.  STEWART, 

Notary  Public  in  and  for  said  County  of  Riverside, 
State  of  California.     [36] 
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[Affidavit  of  Geo.  H.  Sawyer  in  Support  of  Motion 

to  Set  Aside  Service  of  Summons.] 
State  of  California, 
County  of  Riverside, — ss. 

Geo.  H.  Sawyer,  bein^  first  duly  sworn  on  oath, 
says  that  he  is  a  resident  of  the  City  of  Riverside, 
County  of  Riverside,  State  of  California;  that  he 
formerly  was  a  resident  in  the  Perris  Irrigation  Di.s- 
triet  in  said  County;  that  he  is  pei-sonally  acquainted 
with  Duncan  McPherson,  also  known  as  D.  Mc- 
Pherson ;  that  he  was  acquainted  with  the  said  Dun- 
can McPherson  during  the  period  when  the  said 
Duncan  McPherson  was  a  resident  of  the  Perris  Ir- 
rigation District  in  said  County;  that  the  said  Dun- 
can McPherson  left  the  said  Perris  Irrigation  Dis- 
trict on  or  about  December,  1904,  and  went  to  reside 
in  Los  Angeles  County,  where  he  remained  for  a 
short  period  only,  and  afterw^ards  removed  to  Victor- 
ville,  in  San  Bernardino  County,  w^here  he  is  still  a 
resident. 

And  further  affiant  says  not. 

OEO.  H.  SAWYER. 

Subscribed  and  sworn  to  before  me  this  4th  day  of 
June,  1912. 

[Seal]  K.  D.  HARGER,       '«» 

Notary  Public.     [37] 
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[Afladavit   of   Edith   C.   Frederick   in   Support   of 
Motion  to  Set  Aside  Summons.] 

State  of  California, 
County  of  Riverside, — ss. 

Edith  C.  Frederick,  being  duly  sworn,  on  her  oath 
says:  That  she  was  the  wife  of  A.  R.  Frederick  of 
Riverside  County,  California,  from  the  year  1895 
until  1905;  that  immediately  after  the  marriage  of 
affiant  with  A.  R.  Frederick  he  conveyed  to  her  cer- 
tain parcels  and  tracts  of  real  estate  in  the  Perris 
Irrigation  District,  County  of  Riverside,  State  of 
California,  and  that  the  said  A.  R.  Frederick  never 
owned  or  had  any  legal  interest  in  any  real  property 
within  the  limits  of  the  Perris  Irrigation  District 
other  than  that  so  conveyed  to  this  affiant  until  this 
affiant  in  the  year  1906,  after  she  had  been  divorced 
from  said  A.  R.  Frederick,  conveyed  the  said  real 
estate  heretofore  mentioned  to  the  said  A.  R.  Fred- 
erick ;  that  on  or  about  December,  1904,  or  January, 
1905,  the  said  A.  R.  Frederick  removed  from  the  Per- 
ris Irrigation  District  and  took  up  his  residence  at  a 
point  in  Riverside  County,  outside  of  said  Perris  Ir- 
rigation District,  known  as  Good  Hope  Mine;  that 
thereafter  the  said  A.  R.  Frederick  removed  to  the 
town  of  Lake  View,  which  is  without  the  boundaries 
of  the  Perris  Irrigation  District,  in  the  said  County 
of  Riverside,  and  that  said  A.  R.  Frederick  beginning 
at  the  time  stated  was  not  a  resident  of  the  Perris 
Irrigation  District  for  more  than  one  year,  and  to 
the  best  of  affiant's  knowledge  and  belief  he  did  not 


V8.  R.  B.  TuruhnU.  37 

again  become  a  resident  of  Ferris  Irrigation  District 
for  a  (H>nsi(ierable  period  of  time  thereafter,  and  that 
the  said  A.  K.  Frederick  lias  been  absent  subsequent 
to  his  return  to  Ferris  Irrigation  District  as  afore- 
said, and  has  left  the  said  District  and  remained 
away  from  said  District  for  long  periods  of  time;  and 
further  affiant  saith  not. 

EDITH  C.  FREDERICK. 

Subscribed  and  sworn  to  before     [38]     nie  this 
4th  day  of  June,  1912. 

[Seal]  K.  D.  HARGER, 

Notary  Fublic  in  and  for  Riverside  County,  State  of 
California.     [39] 

Affidavit  [of  A.  R.  Frederick  in  Support  of  Motion 

to  Set  Aside  Summons]. 
State  of  California, 
County  of  Riverside, — ss. 

A.  R.  Frederick,  being  duly  sworn,  on  his  oath 
states:  That  on  July  7,  1902,  and  for  several  years 
prior  thereto  he  was  not  the  legal  owner  of  any  real 
estate  within  the  boundaries  of  the  Ferris  Irrigation 
District,  in  the  County  of  Riverside,  State  of  Cali- 
fornia, nor  was  he  such  owner  until  the  year  1906, 
when  by  conveyance  he  received  a  legal  title  to  cer- 
tain parcels  of  real  property  in  the  said  District; 
that  on  July  7,  1902,  he  was  a  resident  of  the  Ferris 
Irrigation  District  in  the  County  of  Riverside,  State 
of  California,  and  continued  to  be  such  resident  until 
the  latter  part  of  1904  or  the  first  months  of  1905, 
when  he  removed  from  Ferris  Irrigation  District  and 
resided,  without  the  said  Ferris  Irrigation  District 
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for  a  period  of  more  than  one  year; 

That  he  was  appointed  a  Director  of  the  Perris 
Irrigation  District  on  or  about  July  7,  1902 ;  that  no 
lawful  meeting  of  the  Board  of  Directors  appointed 
at  said  date,  viz.,  W.  H.  Pilch,  D.  McPherson  and 
this  affiant,  was  held,  no  Secretary  was  appointed, 
nor  did  this  affiant  or  any  of  the  other  Directors 
after  the  year  1902  within  his  knowledge  ever  be- 
lieve that  they  were  authorized  nor  did  they  perform 
any  duty  required  of  them  by  law  as  Directors  of 
the  said  Perris  Irrigation  District,  and  did  at  all 
times  refuse  to  perform  any  official  acts  after  the 
year  1902;  and  this  affiant  did  specifically  deny  the 
fact  that  he  was  such  Director  to  the  Deputy  United 
^States  Marshal  at  the  time  of  serving  of  Summons 
upon  him  in  the  actions  now  pending,  said  service 
being  made  in  July,  1907 ;  that  to  the  best  of  affiant's 
knowledge  and  belief  he  was  at  that  time  residing  in 
Riverside  County,  but  without  the  boundaries  of  the 
Perris  Irrigation  District.  And  further  affiant 
saith  not. 

A.  R.  FREDERICK. 

Subscribed  and  sworn  to  before  me  this  3d  day  of ' 
June,  1912. 

[Seal]  H.  M.  HARFORD, 

Notary  Public  in  and  for  the  County  of  Riverside, 
State  of  California.     [40] 

[Affidavit  of  K.  D.  Harger  in  Support  of  Motion  to 
Set  Aside  Summons.] 

State  of  California, 
County  of  Riverside, — ss. 
K.  D.  Harger,  being  first  duly  sworn  on  oath,  says 
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that  he  is  Secretary  of  The  Riverside  Abstract  Co., 
a  Corporation  with  its  principal  place  of  business  at 
Riverside,  California;  that  as  such  Secretary  he  is 
competent  to  make  the  following  affidavit,  and  does 
make  the  followinii:  affidavit  on  behalf  of  said  cor- 
poration ;  that  the  business  of  said  corporation  is  that 
of  examining  the  records  of  Land  Titles  in  said 
County ;  that  he  has  examined  the  records  of  River- 
side County  for  the  purpose  of  detemiining  w^hether 
or  not  Wm.  H.  Pilch,  Duncan  McPherson  and  A.  R. 
Frederick,  or  either  of  them,  was  ever  a  freeholder 
in  said  county,  and  for  the  purpose  of  determining 
by  said  records  what  land,  if  any,  the  said  Wm.  H. 
Pilch,  Duncan  McPherson  and  A.  R.  Frederick,  or 
either  of  them,  ever  owned  in  the  Perris  Irrigation 
District  situated  in  said  county;  when  they  owmed 
said  land,  if  any,  and  when  they  disposed  of  same. 

Further  affiant  says  that  the  examination  of  said 
records  reveals  the  following  state  of  facts : 

Wm.  H.  Pilch  on  Oct.  2,  1894,  purchased  from 
Julia  A.  Chandler  and  others,  Lots  4,  5  and  12  in 
Cbandler's  Subdivision  of  the  N.  E.  quarter  of  Sec. 
13,  T.  4.  S.,  R.  4  W.,  S.  B.  B.  &  M.  The  deed  given 
was  recorded  on  Aug.  3,  18^,  in  Book  21  of  Deeds, 
at  page  107,  Riverside  County  Recorder's  Office. 

The  said  Wm.  H.  Pilch  on  Oct.  15,  1894,  conveyed 
all  of  the  above-described  land  to  Mrs.  Ruth  E.  Pilch, 
[41] 

Duncan  McPherson  purchased  on  March  29,  1892, 
from  Louis  L.  Newerf  and  wife  lot  5  in  Newerf 's  Sub- 
division in  Sec.  6,  T.  5  S.,  R.  3  W.,  S.  B.  B.  &  M. 
Said  deed  was   recorded  July   16,   1894,   in  Book 
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17  of  Deeds,  at  page  85. 

Said  Duncan  McPherson  sold  the  above-described 
parcel  of  land  to  Thomas  J.  Robinson,  July  31, 1899, 
and  said  deed  was  recorded  Aug.  3, 1899,  in  Book  ?8 
of  Deeds,  at  page  189.  » 

Said  Duncan  McPherson  purchased  from  W.  A. 
Bingham  and  wife,  and  John  H.  Lee  and  wife,  by 
deed  dated  Sept.  12,  1901,  the  N.  W.  quarter  of  the 
iS.  E.  quarter  and  the  S.  W.  quarter  of  the  S.  E. 
quarter  and  the  south  half  of  the  S.  E.  quarter  of  the 
S.  E.  quarter  and  the  N.  W.  quarter  of  the  S.  E. 
quarter. of  the  S.  E.  quarter,  all  in  Sec.  32,  T.  4  8., 
R.  3  W.,  S.  B.  B.  &  M. 

Said  deed  was  recorded  March  8, 1902,  in  Book  118 
of  Deeds,  at  page  166.  Said  Duncan  McPherson  sold 
said  land  to  C.  I.  Ritchy  by  deed  dated  March  7, 1902, 
and  recorded  March  8, 1902,  in  Book  132  of  Deeds,  at 
page  247. 

A.  R.  Frederick  purchased  from  the  Perris  Land 
Co.  by  deed  dated  Nov.  11, 1893,  all  of  lot  1,  in  Block 
20  of  the  Riverside  Tract.  Said  deed  was  recorded 
Nov.  17, 1893  in  Book  80  of  Deeds,  at  page  113.  Said 
A.  R.  Frederick  sold  said  parcel  of  land  to  M.  L. 
Lawrence  by  deed  dated  Nov.  30,  1898,  and  recorded 
Feb.  21, 1894,  in  Book  10  of  Deeds,  at  page  226. 

Said  A.  R.  Frederick  purchased  a  second  time  Lot 
1,  in  Block  20,  Riverside  Tract  from  Edith  C.  Fred- 
erick by  deed  dated  April  25,  1906,  and  recorded 
AprH  25,  1906,  in  Book  225  of  Deeds,  at  page  10. 
[42] 

Said  A.  R.  Frederick  sold  said  last  described  parcel 
July  20,  1907,  to  V.  A.  Lawrence,  which  deed  was 
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recorded  July  22, 1907,  in  Book  250  of  Deeds,  at  page 
11. 

Said  A.  R.  Frederick  purchased  from  Edith  C. 
Frederick  by  deed  dated  Oct.  5,  1906,  all  of  lots  23, 
24  and  25  in  Block  4  of  the  tovsTi  of  Perris,  and  lots  4, 
5  and  6  in  Block  1  of  Blethen's  Addition  to  Perris, 
which  deed  was  recorded  Oct.  5,  1906,  in  Book  225 
of  Deeds,  at  page  330.  Said  A.  R.  Frederick  sold 
said  lots  23,  24  and  25  above  described  to  Alexander 
T.  Crane  by  deed  dated  April  20,  1907,  and  recorded 
May  13,  1907,  in  Book  240  of  Deeds,  at  page  86. 

Said  A.  R.  Frederick  sold  Lots  4",  5  and  6  in  Block 
1,  above  described,  to  Aurilla  D.  Thompson  by  deed 
dated  Aug.  6,  1907,  and  recorded  Aug.  9,  1907,  in 
Book  242  of  Deeds,  at  page  303. 

Further  this  affiant  says  that  the  foregoing  con- 
stitutes all  of  the  land  that  the  said  Wm.  H.  Pilch, 
Duncan  McPherson  and  A.  R.  Frederick,  or  either  of 
them,  ever  owned  in  the  Perris  Irrigation  District  in 
said  County,  as  shown  by  said  records,  subsequent  to 
the  foimation  of  Riverside  County  June  5th.  1893. 

K.  D.  HARGER. 

Subscribed  and  sworn  to  before  me  this  3d  day  of 
June,  1912. 

[Seal]  RAYMOND  BEST, 

Notary  Public. 

[Endorsed]  :  No.  1143.  U.  S.  District  Court,  Ninth 
Circuit,  Southern  District  of  California,  Southern 
Division.  R.  H.  Thompson,  Plaintiff,  vs.  Perris  Ir- 
rigation District,  Defendant.  Motion  to  Set  Aside 
Service  of  Summons.  Received  copy  of  the  within 
this  6th  day  of  June,  1912.     Oscar  C.  Mueller,  WiU- 
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iam  M.  Hiatt,  Attys.  for  Plff.  Filed  Jun.  6,  1912. 
Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N.  Williams, 
Deputy  Clerk.  Bradner  W.  Lee,  Frank  W.  Stafford, 
John  D.  Works,  Lewis  R.  Works,  Attorneys  at  Law, 
Suite  821  H.  W.  Hellman  Bldg.,  Los  Angeles,  Cal., 
Solicitors  for  Defendant.     [43] 


In  the  District  Court  of  the  United  States,  Ninth  Cir- 
cuit, Southern  District  of  California,  Southern 
Division. 

No.  1143. 

R.  H.  THOMPSON, 

Plaintiff, 

vs. 

PERRIS  IRRIGATION  DISTRICT, 

Defendant. 

Notice  of  Motion  [to  Dismiss  Action]. 

To  the  Plaintiff  and  to  Oscar  C.  Mueller  and  W.  M. 
Hiatt,  Attorneys  for  Plaintiff : 

Now  comes  the  defendant  in  the  above-entitled  ac- 
tion and  enters  appearance,  not  generally  but  spe- 
cially, and  for  the  purpose  of  the  motion  herein  men- 
tioned and  not  otherwise. 

You  will  please  take  notice  that  on  Monday,  the 
24th  day  of  June,  1912,  at  10:30  o'clock  A.  M.,  of 
said  day,  or  as  soon  thereafter  as  counsel  may  be 
heard,  the  defendant  will  move  the  said  Court  for  an 
order  dismissing  the  above-entitled  action. 

The  said  motion  will  be  made  upon  the  records, 
files  and  proceedings  in  said  action  and  upon  the 
written  motion,  copy  of  which  is  served  upon  you 
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herewith,  and  upon  the  following  grounds: 

1.  That  the  summons  in  said  action  was  not  is- 
sued within  one  year  after  the  filing  of  the  complaint 
therein,  as  required  by  sections  406  and  581a  of  the 
Code  of  Civil  Procedure  of  the  State  of  California 
and  Rule  7  of  the  Rules  of  the  United  States  Circuit 
C<»ui*t  for  the  Ninth  Circuit,  Southern  District  of 
California.     [44] 

2.  That  the  said  records,  files  and  proceedings 
athrmatively  show  and  such  is  the  fact,  that  the  plain- 
tiff failed  "to  make  a  bona  fide  effort  to  j^rocure 
service  of  summons  upon  the  defendant"  in  said 
action  **within  sixty  (60)  days  after  the  issuing 
thereof,"  as  required  by  said  Rule  7. 

JOHN  D.  WORKS, 
BRADNER  W.  LEE, 
LEWIS  R.  WORKS, 
FRANK  W.  STAFFORD,      , 
WORKS  &  JORDAN, 
Attorneys  for  Defendants.     [45] 


In  the  District  Court  of  the  United  States,  Ninth  Cir- 
cuit, Southern  District  of  California,  Southern 
Division. 

No.  1143. 
R.  H.  THOMPSON, 

Plaintiff, 
vs. 

PERRIS  IRRIGATION  DISTRICT, 

Defendant. 
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Motion  [to  Dismiss  Action]. 

Now  comes  the  defendant  in  the  above-entitled  ac- 
tion and  enters  appearance,  not  generally  but  spe- 
cially, for  the  purpose  of  this  motion  only,  and  not 
otherwise,  and  moves  the  Oourt  for  an  order  dismis- 
sing the  above-entitled  action. 

The  said  motion  is  made  upon  the  records,  files  and 
proceedings  herein,  pursuant  to  the  notice  of  motion 
served  upon  you  herewith,  and  upon  the  following 
grounds : 

1.  That  the  summons  in  said  action  was  not  issued 
within  one  year  after  the  filing  of  the  complaint 
therein,  as  required  by  sections  406  and  581a  of  the 
Code  of  Civil  Procedure  of  the  State  of  California 
and  Rule  7  of  the  Rules  of  the  United  States  Circuit 
Court  for  the  Ninth  Circuit,  Southern  District  of 
California. 

2.  That  the  said  records,  files  and  proceedings 
affirmatively  show  and  such  is  the  fact  that  the  plain- 
tiff failed  **to  make  a  bona  fide  effort  to  procure 
service  of  summons  upon  the  defendant"  in  said 
action  ''within  sixty  (60)  days  after  the  issuing 
thereof,"  as  required  by  said  Rule  7. 

JOHN  D.  WORKS, 
,  BRADNER  W.  LEE, 

LEWIS  R.  WORKS, 
i  FRANK  W.  STAFFORD, 

i  WORKS  &  JORDAN, 

Attorneys  for  Defendants.     [46] 

[Endorsed]  ;  No.  1143.    U.  S.  District  Court,  Ninth 
Circuit,  Southern  District  of  California,  Southern 
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Division.  R.  H.  Thompson,  Plaintiff,  vs.  Perris  Ir- 
rigation District,  Defendant.  Notice  of  Motion  and 
Motion.  Keeeived  copy  of  tlie  within  notice  June  19, 
1912.  Oscar  C.  Mueller,  per  F.  Strubbcr.  Filed 
Jun.  19, 1912.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas. 
X.  Williams,  Deputy  Clerk.  Bradner  W.  Lee,  John 
D.  Works,  Leuis  R.  Works,  Attorneys  at  Law'  Suite 
821  H.  W.  Hellman  Bldg.,  Los  Angeles,  Cal.  Frank 
W.  Stafford,  Works  and  Jordan,  Solicitors  for  De- 
fendants.    [47] 

In  the  United  States  District  Court,  Ninth  Circuit 
Southern  District  of  California,  Southern  Di- 
vision. 

No.  1143. 
R.  H.  THOMPSON, 

Plaintiff, 

vs. 

THE  PERRIS  IRRIGATION  DISTRICT, 

Defendant. 
Afl&davit  [of  Oscar  C.  Mueller]. 

State  of  California, 
County  of  Los  Angeles, — ss. 

Oscar  C.  Mueller,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  one  of  the  attorneys  for  the 
plaintiff  in  the  above-entitled  action;  that  the  com- 
plaint in  said  action  was  filed  December  29th,  1904  ; 
that  the  summons  in  said  action  was  duly  issued  by 
the  Clerk  of  this  Court  on  December  16lh,  1905;  that 
the  Hon.  C.  C.  Wright  was  the  attorney  for  the  plain- 
tiff in  said  action  and  appeared  as  such  attorney  at 
the  time  of  the  filing  of  said  complaint  herein,  and 
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continued  as  the  attorney  for  the  plaintiff  in  said  ac- 
tion until  his  death,  January  18th,  1906 ;  that  there- 
after affiant  was  substituted  as  one  of  the  attorneys 
for  the  plaintiff  in  said  action  and  has  continued  ever 
since,  to  be  and  now  is,  one  of  the  attorneys  for  said 
plaintiff  in  said  action ;  that  he  inquired  of  the  Hon. 
John  D.  Works,  one  of  the  attorneys  now  appearing 
for  the  defendant  in  said  action,  as  to  who  were  the 
officers  of  the  said  defendant  District ;  that  said  Hon. 
John  D.  Works  had  theretofore  represented  said 
Perris  Irrigation  District  in  another  action  brought 
in  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  California,  by  said  plaintiff 
against  [48]  said  defendant,  which  action  had 
theretofore  been  tried  and  judgment  entered  and  had 
been  appealed  and  the  judgment  affirmed  by  the 
United  States  Court  of  Appeals,  Ninth  Circuit ;  that 
said  Hon.  John  D.  Works  informed  affiant  that  he 
did  not  know  who  are  the  officers  of  the  District; 
that  he  did  not  know  where  the  minute-books  or 
records  of  the  District  could  be  obtained,  and  that  he 
did  not  know  where  the  information  w^hich  affiant 
desired  could  be  obtained;  that  thereafter,  and  in 
early  part  of  the  year  1907,  affiant  made  a  trip  to  the 
town  of  Perris,  situated  within  the  limits  of  said  de- 
fendant District;  that  he  inquired  of  many  persons 
living  there,  who  the  officers  of  the  District  were,  but 
could  obtain  no  information  concerning  the  same; 
that  affiant  employed  the  Pinkerton  Detective  Agency 
to  make  an  investigation  for  the  purpose  of  learning 
who  were  the  officers  of  said  defendant  District ;  that 
after  such  investigation,  which  investigation  covered 
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a  considerable  period  of  time,  said  detective  agency 
gave  affiant  the  names  and  residences  of  three  of  the 
persons,  to  wit,  W.  H.  Pilch,  Duncan  McPherson 
and  A.  R.  Frederick,  who  were  reputed  to  be  the 
directors  of  said  defendant  District,  and  reported 
that  said  W.  H.  Pilch  was  reputed  to  be  the  President 
of  said  District;  that  from  the  time  affiant  became 
one  of  the  attorneys  for  the  plaintiff  in  said  action, 
imtil  just  prior  to  the  time  the  summons  in  said  ac- 
tion was  delivered  to  the  United  States  Marshal  for 
service,  affiant  was  making  every  effort  to  learn  who 
were  the  officers  of  said  defendant  District,  and  who 
was  the  President  of  said  District,  and  the  person 
upon  whom  such  service  should  be  made;  that  during 
said  time  whenever  he  met  any  person  residing  in 
said  District,  or  who  had  resided  in  said  District,  or 
whom  he  thought  by  any  chance  might  have  knowl- 
edge of  who  were  the  officers  of  said  District,  he  in- 
quired concerning  such  officers,  but  [49]  was 
never  able  to  get  any  such  information  until  prior  to 
the  delivery  of  said  summons  to  said  United  States 
Marshal  for  service;  that  during  said  time  he  in- 
quired and  endeavored  to  obtain  such  information 
from  a  very  large  number  of  people;  that  the  plain- 
tiff in  said  action  resided  in  the  city  of  Brooklyn,  in 
the  State  of  New  York;  that  said  plaintiff  informed 
affiant  that  he  had  no  knowledge  concerning  who  were 
the  officers  of  said  District. 

OSCAR.  C.  MUELLER. 
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Subscribed  and  sworn  to  before  me  this  12tli  day 
of  July,  1912. 

[Seal]  ANNA  M.  McGREW, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

My  commission  expires  January  26, 1915. 

[Endorsed] :  No.  1143.  United  States  District 
Court,  Ninth  Circuit,  Southern  District  of  Califor- 
nia, Southern  Division.  R.  H.  Thompson,  Plaintiff,. 
vs.  The  Perris  Irrigation  District,  Defendant.  Affi- 
davit. Received  copy  of  the  within  affidavit  this  12 
day  of  July,  1912.  Lewis  R.  Works,  L.  R.  C,  So- 
licitor for  Defendants.  Filed  Aug.  31,  1912.  Wm. 
M.  Van  Dyke,  Clerk.  By  Chas.  N.  Williams, 
Deputy  Clerk.  Oscar  C.  Mueller,  404^^2-4-6  Wil- 
cox Building,  206  South  Spring  St.,  Los  Angeles, 
Cal.,  Solicitor  for  Plaintiff.     [50] 

In  the  United  States  District  Court,  Ninth  Circuit, 
Southern  District  of  California,  Southern  Di- 
vision, 

No.  1143. 

R.  H.  THOMPSON, 

Plaintiff, 

vs. 

PERRIS  IRRIGATION  DISTRICT, 

Defendant. 

Affidavit  [of  William  M.  Hiatt]. 

State  of  California, 
County  of  Los  Angeles, — ^ss. 

William  M.  Hiatt,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  one  of  the  attorneys  for  the 
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plaintiff  in  the  above-entitlod  action;  tlwt  after  be- 
<<-"ui.g  one  of  su,-h  attorneys  and  until  about  tlie  time 
of  the  delivery  of  the  summons  in  said  action  to  the 
United  States  Marslml  for  service,  he  made  inquiry 
of  all  pei-sons  whom  he  met  and  whom  he  thought 
mipht  liave  knowledge  of  the  affairs  of  said  defend- 
ant District,  but  tlmt  no  pereon  of  whom  he  so  in- 
quired could  give  or  would  give  affiant  anv  informa- 
tjon  concerning  who  were  the  officers  of  said  defend- 
ant District;  and  that  he  was  unable  to  learn  who 
was  the  President  of  the  Board  of  Directors  of  said 
defendant  District  until  within  a  short  time  prior  to 
the  sernce  of  the  summons  in  said  action;  that  on  or 
about  the  first  day  of  May,  1907,  affiant  went  to  the 
town  of  Perris  situated  within  the  limits  of  said  de- 
fendant District,  for  the  purpose  of  endeavoring  to 
learn  who  were  the  officers  of  said  defendant  District 
and  for  the  pui-pose  of  endeavoring  to  locate  and 
obtain  inspection  of  the  minute-books  of  said  defend- 
ant District;  that  he  inquired  of  Mr.  Hook,  one  of  the 
firm  of  Hook  Bros,  engaged  in  business  in  said  town, 
but  that  said  Mr.  Hook  could  not  or  would  not  give 
affiant  the  name  of  any  director  or  officer  of  said  de- 
fendant District;  that  affiant  also  inquired  of  Mr 
Hook  where  the     [51]     minute-books  of  said  Dis- 
taet  could  be  found  and  said  Mr.  Hook  infomed 
affiant  that  he  did  not  know  where  the  minute-books 
of  said  Distnct  were  or  where  they  could  be  fomid 
or  who  could  give  any  information  concerning  the 
whereabouts  of  said  minute-books;  that  he  also  in- 
quired of  a  Mr.  Gates,  a  Justice  of  the  Peace  resid- 
ing in  said  town,  but  that  said  Mr.  Gates  could  not 
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or  would  not  give  affiant  any  information  concerning 
who  were  the  officers  of  the  District  or  concerning 
any  of  the  records  of  the  District;  that  affiant  in- 
quired of  a  number  of  other  persons  residing  in  said 
District,  whose  names  affiant  does  not  now  remember, 
but  that  affiant  was  unable  to  obtain  from  any  person 
any  information  as  to  who  were  the  directors  of  said 
District,  or  who  was  the  President  of  said  District, 
or  who  was  the  Secretary  of  said  District ;  or  as  to 
the  whereabouts  of  the  minute-books  of  said  Dis- 
trict; that  affiant  requested  the  Riverside  Abstract 
Company  to  make  a  search  of  the  records  of  the 
County  Recorder's  office  of  the  county  of  Riverside, 
the  same  being  the  county  within  which  said  defend- 
ant District  is  situated,  and  to  make  a  report  to 
affiant  giving  the  name  of  every  person  who  had  ever 
filed,  in  said  recorder's  office,  a  bond  as  a  director  of 
said  District ;  that  from  .the  report  of  said  Riverside 
Abstract  Company,  received  by  affiant  pursuant  to 
such  request,  it  appeared  that  A.  R.  Frederick,  W. 
H.  Pilch  and  Duncan  McPherson  were  the  last  per- 
sons to  file  in  said  Recorder's  office,  bonds  as  directors 
of  said  District. 

WILLIAM  M.  HIATT. 

Subscribed  and  sworn  to  before  me  this  13th  day  of 
July,  1912. 

[Seal]  L.  B.  BINFORD, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

[Endorsed]  :  No.  1143.  In  the  United  States  Dis- 
trict Court,  Ninth  Circuit,  Southern  District  of  Cali- 
fornia, Southern  Division.    R.  H.  Thompson,  Plain- 
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tiff,  vs.  Perris  Irrigation  District.  Affidavit.  [52] 
Rec*d  copy.  Lewis  H.  Works,  L.  R.  C.  Filed  Aug. 
31,  1912.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  n! 
Williams,  Deputy  Clerk.  Oscar  C.  Mueller,  William 
M.  Hiatt,  Attorneys  for  Plaintiff.     [53] 

In  the  United  States  District  Court,  Ninth  Circuit, 
Southern  District  of  California,  Southern  Divi- 
sion. 

No.  Il:t3. 

R.  H.  THOMPSON, 

Plaintiff, 
vs. 

THE  PEKRIS  IRRIGATION  DISTRICT, 

Defendant. 

AfBdavit  [of  Oscar  C.  Mueller]. 

State  of  California, 
County  of  Los  Angeles, — ss. 

Oscar  C.  Mueller,  being  duly  sworn,  deposes  and 
says:  That  he  is  one  of  the  attorneys  for  the  plaintiff 
in  the  above-entitled  action;  that  he  has  inquired 
of  Lewis  R.  Works,  one  of  the  attorneys  for  the  de- 
fendant, in  reference  to  the  whereabouts  of  the 
minute-books  of  the  defendant;  that  said  Lewis  R. 
W^orks  produced  and  allowed  affiant  to  inspect  one 
book,  which  purported  to  be  a  volume  of  the  minutes 
of  said  defendant,  and  informed  affiant  that  other 
volumes  of  said  minutes  were  in  the  custody  of 
Layfayette  Gill,  an  attorney  at  law,  having  an  office 
at  Riverside,  California;  that  affiant,  on  the  26th 
day  of  June,  1912,  went  to  Riverside,  California,  and 
to  the  office  of  said  Layfayette  Gill,  and  was  there 
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shown  two  books  purporting  to  be  minute-books  of 
said  defendant ;  that  none  of  the  books  shown  to  af- 
fiant contained  the  minutes  of  any  meetings  of  the 
Board  of  Directors  of  the  Perris  Irrigation  District, 
subsequent  to  the  year  1893;  that  affiant  does  not 
know  where  the  books  containing  the  records  of  the 
proceedings  of  said  Board  of  Directors  of  said  de- 
fendant District,  subsequent  to  the  year  1893,  are  to 
be  found,  although  he  has  made  diligent  inquiry  for 
the  same ;  that  affiant  while  at  Riverside,  on  said  26th 
day  of  June,  1912,  examined  the  papers  and  files  in 
the  office  of  the  County  Clerk     [54]     of  said  county, 
in  an  action  entitled,  "J.  C.  Cullen,  Plaintiff,  vs.  The 
Perris  Irrigation  District,  Defendant,"  No.  2701, 
in  the  Superior  Court  of  said  County ;  that  said  ac- 
tion was  commenced  in  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  State  of  Cali- 
fornia; that  the  Summons  in  said  action,  as  shown 
by  the  return  endorsed  thereon,  was  served  on  W. 
H.  Pilch,  President  of  the  Perris  Irrigation  District, 
on  the  10th  day  of  April,  1903,  by  the  Sheriff  of  said 
county  of  Riverside ;  that  said  Perris  Irrigation  Dis- 
trict appeared  in  said  action  by  Lafayette  Gill,  its 
attorney,  and  filed  a  notice  of  motion  and  motion 
to  change  place  of  trial,  accompanied  by  the  affidavit 
of  W.  H.  Pilch,  as  President  of  said  defendant  Dis- 
trict, and  that  thereafter  an  order  was  duly  made 
by  said  Superior  Court  of  the  City  and  County  of 
San  Francisco,  transferring  said  action  to  the  Su- 
perior Court  of  the  County  of  Riverside,  State  of 
California ;  that  a  copy  of  a  certified  copy  of  the  sum- 
mons in  said  action,  together  with  the  return  of  ser- 
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Tice  endorsed  thereon,  is  attached  to  this  affidavit 
and  marked  Exhibit  ''A";  that  a  copy  of  a  certified 
copy  of  the  Notice  of  Motion,  and  Motion  to  Change 
place  of  Trial,  and  Affidavit  of  W.  H.  Pilch,  filed  in 
said  action,  are  hereto  attached  and  marked  Exhibit 
**B."  That  a  copy  of  a  certified  copy  of  the  verifica- 
tion of  W.  H.  Pilch,  President  of  defendant  District 
in  case  of  Leeman  vs.  Perris  Irrigation  District,  is 
attached  hereto  and  marked  Exhibit  **C.*' 

OSCAR  C.  MUELLER. 

Subscribed  and  sworn  to  before  me  this  20  day  of 
July,  1912. 

[Seal]  ANNA  M.  McGREW, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

My  conomission  expires  January  26, 1915.     [55] 

Exhibit  "A"  [to  Affidavit  of  Oscar  C.  Mueller- 
Summons  in  Cullen  vs.  Perris  Irrigation  Dis- 
trict]. 

In  the  Superior  Court  of  the  State  of  California,  in 

and  for  the  City  and  County  of  San  Francisco. 
J.  C.  CULLEN, 

Plaintiff, 

vs. 

THE  PERRIS  IRRIGATION  DISTRICT  (a  Cor- 
poration), 

Defendant. 


54  Perris  Irrigation  District 

Action  brought  in  the  'Superior  Court  of  the  City 
and  County  of  San  Francisco,  State  of  Cali- 
fornia, and  the  Complaint  filed  in  the  office  of 
the  Clerk  of  the  said  City  and  County  of  San 
Francisco. 

JOHN  R.  AITKIN, 
Attorney  for  Plaintiff. 
The  People  of  the  State  of  California  Send  Greeting 
to  The  Perris  Irrigation  District  (a  Corpora- 
tion), Defendant. 
You  are  hereby  directed  to  appear  and  answer  the 
complaint  in  an  action  entitled  as  above,  brought 
against  you  in  the  Superior  Court  of  the  City  and 
County  of  San  Francisco,  State  of  California,  within 
ten  days  after  the  service  on  you  of  this  summons, 
if  served  within  this  county;  or  within  thirty  days 
if  served  elsewhere. 

And  you  are  hereby  notified  unless  you  appear  and 
answer  as  above  required,  the  said  plaintiff  will  take 
judgment  for  any  money  or  damages  demanded  in 
the  complaint  as  arising  upon  contract,  or  will  apply 
to  the  Court  for  any  other  relief  demanded  in  the 
complaint. 

Given  under  my  hand  and  the  seal  of  the  Superior 
Court  of  the  City  and  County  of  San  Francisco, 
State  of  California,  this  2d  day  of  July,  A.  D.  1900. 
[Seal]  WM.  A.  DEANE, 

Clerk. 
By  E.  M.  Thompson, 
Deputy.  [56] 
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Sheriff's  Office, 

rounty  of  Riverside, — ss. 

I  hereby  certify  that  I  received  the  within  Sum- 
mons on  the  9th  day  of  April,  A.  I).  1903,  and  per- 
sonally sen-ed  the  same  on  the  10th  day  of  Api-il, 
1900,  on  W.  H.  Pilch,  President  of  the  Perris  Irriga- 
tion District,  being  the  defendant  named  in  said 
Summons  by  delivering  to  said  defendant  personally, 
in  the  county  of  Riverside,  a  copy  of  said  Summons 
attached  to  a  copy  of  the  Complaint  in  the  action 
therein  mentioned. 

Dated  April  10th,  1903. 

P.  M.  COBURN, 

Sheriff. 
By  Z.  T.  Browa, 
Deputy. 

[Endorsed] :  No.  2701.  Superior  Court,  City  and 
County  of  San  Francisco,  State  of  California.  J. 
C.  Cullen,  Plaintiff,  vs.  The  Perris  Irrigation  Dis- 
trict, Defendant.  Summons.  Received  April  9, 1908. 
P.  M.  Coburn,  Sheriff.  By  L.  A.  Coburn,  Deputy. 
Filed,  April  14,  A.  D.  1903.  Albert  B.  Mahory, 
Clerk.  By  F.  J.  Dugan,  Deputy.  John  R.  Aitkin, 
Attorney  for  Plaintiff. 

State  of  California, 
County  of  Riverside, — ss. 

I,  A.  B.  Pilch,  County  Clerk  and  ex-officio  Clerk 
of  the  Superior  Court  of  said  county,  hereby  certify 
the  foregoing  to  be  a  full,  true  and  correct  copy  of 
the  Summons  in  case  of  J.  C.  Cullen  vs.  The  Perris 
Irrigation  District,  a  corporation,  on  file  in  my  office. 
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In  witness  whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  this  26th  day  of  June, 
A.  D.  1912. 

A.  B.  PILCH, 
Clerk. 
By  Chas.  0.  Reid, 
Deputy  Clerk.     [57] 

Exhibit  *'B"  [to  Affidavit  of  Oscar  C.  Mueller- 
Notice  of  and  Motion  to  Change  Place  of  Trial 
in  Cullen  vs.  Perris  Irrigation  District.]  M 

No.  2701.  '1 

In  the  Superior  Court  of  the  City  and  County  of  San 
Francisco,  State  of  California. 

J.  C.  CULLEN, 

Plaintiff, 

vs. 

THE  PERRIS  IRRIGATION  DISTRICT, 

Defendant. 

NOTICE  OF  MOTION 
and 

MOTION  TO  CHANGE  PLACE  OF  TRIAL. 

Filed  May  1,  1903. 

ALBERT  B.  MAHORY,  Clerk, 

By  F.  J.  Dugan,  Deputy. 

LAYFAYETTE  GILL, 
Attorney  for  Defendant.     [58] 
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In  the  Superior  Court  of  the  City  and  Count j/  of  San 
Francisco,  State  of  California. 

J.  C.  CULLEN, 

Plaiutiff, 
vs. 

THE  PERRIS  IRRIGATION  DISTRICT, 

Defendant, 

Plaintiff  Above  Named,  and  His  Attorney,  John  R. 
Aitken : 

You  will  ple<ase  take  notice  that  the  defendant  will 
on  the  8th  of  May,  1903,  at  10  o^clock  A.  M.,  of  said 
(lay,  or  as  soon  thereafter  as  counsel  can  be  heard, 
in  Department  4  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  at  the  courtroom 
thereof,  in  the  City  of  San  Francisco,  move  the  Court 
to  make  an  order  changing  the  place  of  trial  of  this 
action  from  the  City  and  County  of  San  Francisco 
to  the  County  of  Riverside,  in  the  State  of  Cali- 
fornia. 

Said  motion  will  be  made  upon  the  grounds: 

I. 

That  the  said  defendant,  the  Perris  Irrigation  Dis- 
trict, now  is,  and  was  at  the  time  of  the  commence- 
ment of  this  action,  wholly  situated  within  the  county 
of  Riverside,  State  of  California. 

II. 

That  the  said  defendant,  the  Perris  Irrigation  Dis- 
trict, on  the  1st  day  of  January,  1891,  was  wholly 
within  the  county  of  San  Diego,  State  of  California, 
but  thereafter  pursuant  to  an  Act  of  the  Legislature 
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of  the  State  of  California,  entitled  an  Act  to  create 
the  County  of  Riverside,  classify  it,  define  its  bound- 
aries, provide  for  its  organization,  and  the  appoint- 
ment, election  of  officers,  the  location  of  the  county 
seat  by  election,  and  the  adjustment  and  fulfillment 
of  certain  rights  and  obligations  arising  between  said 
county  and  certain  other  counties,  [59]  approved 
March  11,  1898,  was  taken  entirely  from  within  the 
boundaries  of  San  Diego  County,  and  became,  and 
ever  since  has  been  and  now  is,  a  part  of  the  county 
of  Riverside,  in  said  State  of  California. 

III. 

That  the  contracts  sued  upon  in  this  action  were 
made  within  the  boundaries  of  the  said  Perris  Irriga- 
tion District  formerly  in  the  county  of  San  Diego, 
but  now  in  the  county  of  Riverside,  as  aforesaid,  and 
at  no  other  place. 

IV. 

That  the  obligation  or  liability  of  the  defendant,  i 
any,  upon  said  contracts  sued  upon  in  this  action 
arose  originally  in  the  said  county  of  San  Diego,  but 
such,  if  any,  obligation  or  liability  upon  said  con- 
tracts sued  upon  herein  now  exists  or  existed  at  the 
time  of  the  commencement  of  this  action,  the  same 
exists  in  the  county  of  Riverside,  in  the  State  of  Cali- 
fornia, by  reason  of  the  said  defendant,  the  Perris 
Irrigation  District,  having  been  taken  from  the  said 
county  of  San  Diego  and  made  a  part  of  the  county 
of  Riverside,  pursuant  to  the  said  Act  of  the  Legis- 
lature of  the  State  of  California,  creating  the  county 
of  Riverside  approved  March  11th,  1893,  hereinbe- 
fore referred  to. 


Ld 
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V. 

Tliat  the  principal  office  and  place  of  business  of 
defendant,  the  Perris  Irrigation  District,  now  is, 
and  was  at  the  time  of  the  commencement  of  this  ac- 
tion in  the  county  of  Riverside,  State  of  California. 

VI. 

That  any  obligation  or  lial)ility  arising  or  exist- 
ing upon  the  contracts  sued  upon  in  this  action  is 
to  be  performed  at  the  office  of  the  Treasurer  of  the 
said  Perris  Irrigation  District,  formerly  in  the 
county  of  San  Diego,  but  now  in  the  county  of  River- 
side. 

Said  motion  will  be  based  upon  the  affidavits  of  W. 
H.     [60]     Pileh,  president  of  the  Board  of  Direc- 
toi-s  of  said  defendant,  and   George   M.   Pearson, 
County  Surveyor  of  the  said  county  of  Riverside, 
copies  of  which  affidavits  are  herewith  served  upon 
you;  also  based  upon  an  Act  of  the  Legislature  of 
the  State  of  California,  entitled,  ''An  Act  creating 
the  County  of  Riverside,  etc.,"  approved  March  11th, 
1893;  and  also  based  upon  the  verified  complaint  of 
the  plaintiff  herein,  to  which  Act  of  the  Legislature 
reference  is  hereby  made.     The  aforesaid  affidavits, 
the  said  Act  of  the  Legislature  and  the  complaint  of 
the  plaintiff  herein  will  be  used  upon  the  hearing  of 
said  motion,  a  copy  of  said  motion  is  also  herevvith 
served  upon  you. 

LAYFAYETTE  GILL, 
Attorney  for  Defendant.     [61] 
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[Motion  of  Defendant  for  Order  Placing  Change  of 
Trial  in  CuUen  vs.  Perns  Irrigation  District.] 

In  the  Superior  Court  of  the  City  and  County  of  San 
Francisco,  State  of  California. 

J.  C.  CULLEN, 

-    Plaintiff, 

vs. 

THE  FERRIS  IRRIGATION  DISTRICT, 

Defendant. 

NOTICE  TO  CHANOE  PLACE  OF  TRIAL. 

Comes  now  the  defendant  above  named  and  moves 
the  Court  to  make  an  order  changing  the  place  of 
trial  of  this  action  from  the  City  and  County  of  San 
Francisco,  to  the  county  of  Riverside,  upon  the  fol- 
lowing grounds : 

I. 

That  the  said  defendant,  the  Ferris  Irrigation  Dis- 
trict, now  is,  and  was  at  the  time  of  the  commence- 
ment of  this  action,  wholly  situated  within  the 
county  of  Riverside,  State  of  California. 

11. 

That  the  said  defendant,  the  Ferris  Irrigation  Dis- 
trict, on  the  1st  day  of  January,  1891,  was  wholly 
within  the  county  of  San  Diego,  State  of  California, 
but  thereafter  pursuant  to  an  Act  of  the  Legislature 
of  the  State  of  California,  entitled,  "An  Act  to 
create  the  county  of  Riverside,  classify  it,  define  its 
boundaries,  provide  for  its  organization,  and  the  ap- 
pointment, election  of  officers,  the  location  of  county 
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seat  by  oloction,  and  the  adjustment  and  f\ilfillment 
of  certain  rights  and  obligations  arising  ])etween 
said  county  and  certain  otlier  counties,"  ai)proved 
March  11th,  18^,  was  taken  entirely  from  within 
the  l)oundaries  of  San  Diego  County  and  became,  and 
ever  since  lias  been  and  now  is  a  part  of  the  county 
of  Riverside,  in  said  State  of  Califoi*nia. 

III. 

That  the  contracts  sued  upon  in  this  action  were 
made  [62]  within  the  boundaries  of  the  said  Fer- 
ris Irrigation  District  formerly  in  the  county  of  San 
Dieg(>,  but  now  in  the  county  of  Riverside,  as  afore- 
said, and  at  no  other  place. 

IV. 

That  the  obligation  or  liability  of  the  defendant, 
if  any,  upon  said  contracts  sued  upon  in  this  action 
arose  originally  in  the  said  county  of  San  Diego,  but 
such,  if  any,  obligation  or  liability  upon  said  con- 
tracts sued  upon  herein  now  exists  or  existed  at  the 
time  of  the  commencement  of  this  action,  the  same 
exists  in  the  county  of  Riverside,  in  the  State  of  Cali- 
fornia, by  reason  of  the  said  defendant,  the  Ferris 
Irrigation  District,  having  been  taken  from  the  said 
county  of  San  Diego  and  made  a  part  of  the  county 
of  Riverside,  pursuant  to  the  said  act  of  the  Legis- 
lature of  the  State  of  California,  creating  the  county 
of  Riverside,  approved  March  11th,  1893,  hereinbe- 
fore referred  to. 

V. 

That  the  principal  office  and  place  of  business  of 
defendant,  the  Ferris  Irrigation  District,  now^  is  and 
was  at  the  time  of  the  conunencement  of  this  action 
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in  the  county  of  Riverside,  State  of  California. 

VI. 

That  any  obligation  or  liability  existing  or  arising 
upon  the  contracts  sued  upon  in  this  action  is  to  be 
performed  at  the  office  of  the  Treasurer  of  said  Fer- 
ris Irrigation  District  formerly  in  the  county  of  San 
Diego,  but  now  in  the  county  of  Riverside. 

This  motion  is  based  upon  the  affidavit  of  W.  H. 
Pilch,  President  of  the  Board  of  Directors  of  the 
said  defendant,  the  Perris  Irrigation  District,  and 
upon  the  affidavit  of  George  M.  Pearson,  County  Sur- 
veyor of  the  said  county  of  Riverside,  which  said 
affidavits  are  each  attached  hereto  and  made  a  part 
hereof,  and  will  also  be  based  upon  an  act  of  the 
Legislature  entitled,  **An  Act  Creating  the  County 
of  Riverside,  etc.,"  approved  March  11th,  1893,  to 
which  reference  is  hereby  made. 

LAYFAYETTE  GILL, 
Attorney  for  Defendant.     [63] 
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In  the  Superior  Court  of  the  City  and  County  of  San 
Francisco,  State  of  California. 

J.  C.  CULLEN, 

Plaintiff, 

vs. 

THE  PERRIS  IRRIGATION  DISTRICT, 

Defendant. 
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AflBdavit  of  W.  H.  Pilch  [in  Cullen  vs.  Perris  Irriga- 
tion District]. 

3tate  of  California, 
County  of  Hiverside, — ss. 

W.  H.  Pilch,  being  first  duly  sworn,  dejx)ses  and 
says:  That  he  is  the  president  of  the  Board  of  Direc- 
tors of  the  defendant  herein,  the  Perris  Irrigation 
District;  that  the  said  Perris  Irrigation  District  now 
is  and  was  at  the  time  of  the  commencement  of  this 
action  wholly  situated  within  the  county  of  River- 
side, State  of  California ;  that  although  said  defend- 
ant, the  Perris  Irrigation  District,  was  at  the  time 
of  the  issuance  of  the  Ixmds  and  coupons  sued  upon 
in  this  action  wholly  located  within  the  county  of 
San  Diego,  said  district  has  by  an  act  of  the  Legis- 
lature of  the  State  of  California  entitled  "An  Act 
to  create  the  county  of  Riverside,  etc.,"  approved 
March  11th,  1893,  been  taken  from  the  said  county 
of  San  Diego  and  included  within  the  said  county 
of  Riverside.  That  the  contracts  sued  upon  in  this 
action  were  made  within  the  said  Perris  Irrigation 
District  formerly  within  the  county  of  San  Diego 
but  now  in  the  county  of  Riverside;  that  the  obliga- 
tion or  liability  arising  upon  said  contracts  or  either 
of  them,  if  any,  existed  at  the  time  of  the  commence- 
ment of  this  action  were  and  are  to  be  performed 
within  the  said  county  of  Riverside.  That  the  prin- 
cipal and  only  place  of  business  of  the  said  defend- 
ant, the  Perris  Irrigation  District,  now  is,  and  was 
at  the  time  of  the  commencement  of  this  action  in  the 
county  of  Riverside,  in  the  State  of  California.    [64] 
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Affiant  further  saith :  That  he  has  fully  and  fairly 
stated  the  facts  of  the  case  to  Layfayette  Gill,  Esq., 
an  attorney  at  law,  and  attorney  for  defendant 
herein,  the  Perris  Irrigation  District,  and  after  so 
fully  and  fairly  stating  all  the  facts  of  the  case  to 
said  attorney,  he  is  advised  by  the  said  attorney  that 
the  defendant,  herein,  the  Perris  Irrigation  District, 
has  a  good  and  valid  defense  to  plaintiff's  cause  of 
action  upon  the  merits  thereof,  and  affiant  verily  be- 
lieves from  the  advice  given  him  by  said  attorney 
that  the  said  defendant,  the  Perris  Irrigation  Dis- 
trict, has  a  good  and  meritorious  defense  to  plain- 
tiff's cause  of  action  upon  the  merits  thereof. 

W.  H.  PILCH. 

'Subscribed  and  sworn  to  before  me  this  27th  day 
of  April,  1903. 

[Notarial  Seal]  LAYFAYETTE  GILL, 

Notary  Public  in  and  for  Kiverside  County,  State  of 
California.     [65] 

In  the  Superior  Court  of  the  City  and  County  of  San 
Francisco,  State  of  California. 

J.  C.  CULLEN, 

Plaintiff, 
vs. 

THE  PERRIS  IRRIGATION  DISTRICT, 

Defendant. 

Affidavit  of  Greo.  M.  Pearson  [in  CuUen  vs.  Perris 

Irrigation  District]. 
State  of  California, 
County  of  Riverside, — ss. 

George  M.  Pearson,  being  first  duly  sworn,  deposes 
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and  says:  My  name  is  George  M.  Pearson;  I  now  am 
and  ever  since  the  creation  of  the  county  of  River- 
side, in  the  State  of  California,  have  been  the  County 
Surveyor  of  the  said  county  of  Riverside ;  that  dur- 
ing all  of  said  time  I  have  been  and  now  am  a  regu- 
larly licensed  surveyor. 

That  I  am  well  acquainted  with  the  boundary 
lines  of  the  said  county  of  Riverside,  and  well  ac- 
quainted with  the  boundaries  of  the  said  defendant, 
the  Perris  Irrigation  District;  that  the  said  defend- 
ant, the  Perris  Irrigation  District,  now  is  and  contin- 
uously has  been  ever  since  the  creation  of  the  county 
of  Riverside,  to  wit,  the  11th  day  of  March,  1893, 
wholly  within  the  boundaries  of  the  county  of  River- 
side. 

GEO.  M.  PEARSON. 

Subscribed  and  sw^orn  to  before  me  this  27th  day 
of  April,  1903. 

[Notarial  Seal]  LAYFAYETTE  GILL, 

Notary  Public  in  and  for  Riverside  County,  State  of 
California.     [66] 

State  of  California, — 
County  of  Riverside, — ss. 

I,  A.  B.  Pilch,  County  Clerk  and  ex-officio  Clerk 
of  the  Superior  Court  of  said  County,  hereby  certify 
the  foregoing  to  be  a  full,  true  and  correct  copy  of 
the  Notice  of  Motion  and  Motion  to  Change  Place  of 
Trial  in  case  of  J.  C.  Cullen  vs.  The  Perris  Irriga- 
tion District  on  file  in  my  office. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 


66  Ferris  Irrigation  District 

my  hand  and  affixed  by  official  seal  this  27th  day  of 
June,  A.  D.  1912. 
[Great  Seal  of  State] 

A.  B.  PILCH, 
Clerk. 
By  Chas.  O.  Reid, 
Deputy  Clerik.     [67] 

Exhibit  "C"  [to  Affidavit  of  Oscar  C.  Mueller- 
Affidavit  of  W.  H.  Pilch  to  Answer  in  Leeman 
vs.  Perris  Irrigation  District]. 

State  of  California, 
County  of  Riverside, — ss. 

W.  H.  Pilch,  being  duly  sworn,  deposes  and  says 
that  he  is  President  of  the  Board  of  Directors  of  the 
defendant  in  the  above-entitled  action;  that  he  has 
heard  read  the  foregoing  Answer  and  knows  the  con- 
tents thereof ;  that  the  same  is  true  of  his  own  knowl- 
edge, except  as  to  those  matters  which  are  therein 
stated  on  his  information  or  belief,  and  as  to  those 
matters  that  he  believes  it  to  be  true. 

W.  H.  PILCH. 

Subscribed  and  sworn  to  before  me  this  9th  day  of 
August,  1902. 

[Seal]  LAFAYETTE  GILL, 

Notary  Public  in  and  for  Riverside  County,  State  of 
California. 

[Endorsement  on  Answer] :  In  the  Superior 
Court  of  the  County  of  Riverside,  State  of  Califor- 
nia. L.  E.  Leeman,  Plaintiff,  vs.  Perris  Irrigation 
District,  Defendant.    Filed  Aug.  9,  1902.    W.  W. 
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Phelps,  Clerk.      By  H.  M.  Helmer,  Deputy.     Ser- 
vice of  the  within  Answer  is  hereby   admitted  this 
9th  day  of  August,  1902.    Wilfred  M.  Peck,  Attor- 
ney for  Plaintiff,  Lafayette  Gill,  Atty.  for  Deft. 
State  of  California,  ; 

County  of  Riverside, — ss. 

I,  A.  B.  Pilch,  County  Cler*k  and  ex-officio  Clerk 
of  the  Superior  Court  of  said  County,  hereby  certify 
the  foregoing  to  be  a  full,  true  and  correct  copy  of 
the  affidavit  of  W.  H.  Pilch  to  the  Answer  in  the  case 
of  L.  E.  Leeman  vs.  Perris  Irrigation  District  on  file 
in  my  office. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  this  28tth  day  of  June,  A. 
D.  1912. 

[Seal]  A.  B.  PILCH, 

Clerk. 
By  Chas.  O.  Reid, 
Deputy  Clerk. 
[Endorsed]  :  No.  1143.    In  the  United  States  Dis- 
trict Court,  Ninth  Circuit,  Southern  District  of  Cali- 
fornia, Southern  Division.    R.  H.     [68]     Thomp- 
son, Plaintiff,  vs.  Perris  Irrigation  District,  Defend- 
ant.   Affidavit.    Received  copy  of  the  within  affi- 
davit this  31st  day  of  July,  1912.    John  D.  Works, 
Lewis  R.  Works,  Bradner  W.  Lee,  Frank  W.  Staf- 
ford, Attys.  for  Defendant.     Oscar  C.  Mueller,  Will- 
iam' M.  Hiatt,  Attorneys  for  Plaintiff.    Piled  Aug. 
31,  1912.    Wm.  M.  Van  Dyike,  Clerk.    By  Chas.  N. 
Williams,  Deputy  Clerk.     [69] 
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[Order  Denying  Motion  to  Quash  Service  of  Sum- 
mons and  Motion  to  Dismiss  Cause.] 

At  a  stated  tenn,  to  wit,  the  January  Term,  A.  D. 
1913,  of  the  District  Court  of  the  United  States 
of  America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court- 
room thereof,  in  the  City  of  Los  Angeles,  on 
Monday,  the  17th  of  February,  in  the  year  of 
our  Lord,  one  thousand  nine  hundred  and  thir- 
teen. Present:  The  Honorable  OLIN  WELL- 
BORN, District  Judge. 

C.  C.  No.  1143. 

R.  H.  THOMPSON, 

Plaintiff, 

V3. 

PERRIS  IRRIGATION  DISTRICT, 

Defendant. 

Oscar  C.  Mueller,  Esq.,  and  Wm.  M.  Hiatt,  Esq., 
appearing  as  counsel  for  plaintiff;  Frank  W.  Staf- 
ford, Esq.,  appearing  on  behalf  of  Lewis  R.  Works, 
Esq.,  as  counsel  for  defendant;  this  cause  having 
heretofore  been  submitted  to  the  Court  for  its  con- 
sideration and  decision  on  defendant's  motion  to 
quash  the  service  of  summ^^ons  herein,  and  also  on  de- 
fendant's motion  to  dismiss  this  cause;  the  Court, 
having  duly  considered  the  same,  and  being  fully  ad- 
vised in  the  premises,  now  reads  its  conclusions  in 
this  and  cases  C.  C.  No.  1226  and  C.  C.  No.  1256,  and 
it  is  ordered  that  defendant's  motion  to  quash  the 
service  of  summons  herein,  and  defendant's  motion 
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to  dismiss  this  cause  be,  and  said  motions  hereby  are 
denied;  and  Frank  W.  Stafford,  Evsq.,  on  behalf  of 
defendant's  counsel,  having  moved  the  Court  for  a 
stay  of  proceedings  herein,  it  is  ordered  that  «aid 
cause  be,  and  the  same  hereby  is  continued  until 
Tuesday,  the  18th  day  of  Februaiy,  1913,  at  10:30 
o'clock  A.  M.  for  hearing  on  said  motion.     [70] 


In  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  Cnlifornia,  Southern  Di- 
vision. 

C.  C.  No.  1143. 

R.  H.  THOMPSON, 

Plaintiff, 
vs. 

PERRIS  IRRIGATION  DISTRICT, 

Defendant. 

Also  Other  Plaintiffs  Against  the  Same  Defendant, 
Being  Cases  C.  C.  Numbers  1226  and  1256. 

Conclusions  of  the  Court  on  Defendant's  Motions  to 
Quash  and  Dismiss. 

The  issue  raised  at  this  hearing  depends  upon  the 
law  of  Calif oi*nia.  (Revised  Statutes  of  the  United 
States,  section  914.) 

The  Stipreme  Court  of  said  State,  construing  sec- 
tions 405  and  406  of  the  Code  of  Civil  Procedure,  has 
held,  that  a  summons  [71]  is  issued  when  the 
officer  charged  with  its  issuance  has  done  all  that  the 
law  requires  him  to  do  in  reference  thereto.  (Cowell 
vs.  Stewart  et  al.,  69  Cal.  525.) 
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The  doctrine  of  this  case,  so  far  from  being  con- 
trary to  is  impliedly  sanctioned  in  Reynolds  vs.  Page, 
35  Cal.  296,  300,  where  the  Court  says: 

*'The  issuing  of  the  summons  intended  is  issu- 
ing it  accompanied  with  everything  necessary  to 
enable  the  party,  when  he  receives  it,  to  make  it 
available  for  the  purpose  of  effecting  a  valid 
service.     *     *     *    And  w^e  think  the  summons 
not  issued,  within  the  meaning  of  the  act,  till  all 
the  papers  essential  to  enable  the  plaintiff  to 
make  a  valid  personal  service  on  the  defendants, 
duly  attested,  are  placed  at  his  disposal." 
The  other  California  cases  cited  in   defendant's 
brief  do  not  relate  to  the  point  now  under  considera- 
tion ;  nor  does  Rule  7  of  this  Court  in  any  way  con- 
flict with  the  decision  in  Cowell  vs.  Stewart,  supra, 
and  said  decision,  I  hold,  is  the  law  applicable  to  the 
case  at  bar. 

This  conclusion  renders  it  unnecessary  for  me  to 
review  the  other  authorities  cited  in  the  briefs  of  the 
respective  parties. 
Defendant 's  motions  are  denied. 

OLIN  WELLBORN, 
Judge. 

[Endorsed] :  C.  C.  No.  1143.  United  States  Dis- 
trict Court,  Southern  District  of  California,  South- 
em  Division.  R.  H.  Thompson  vs.  Perris  Irrigation 
District.  Also  C.  C.  Nos.  1226  and  1256.  Conclu- 
sions of  the  Court  on  Defendant's  Motions  to  Quash 
and  Dismiss.  Filed  February  17,  1913.  Wm.  M. 
Van  Dyke,  Clerk.  By  C.  E.  Scott,  Deputy  Clerk. 
[72] 
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In  the  District  Court  of  the  United  States,  Ninth  Cir- 
cuit, Southern  District  of  California,  Southern 
Division. 

No.  1143. 

R.  H.  THOMPSON, 

Plaintiff, 

PERRIS  IRRIGATION  DISTRICT, 

Defendant. 
Notice  of  Motion  [to  Vacate  Judgment]. 
To  tlic  Plaintiff  and  to  Messrs.  Oscar  C.  Mueller  and 
Wm.  M.  Hiatt,  Attorneys  for  Plaintiff : 
YOU  WILL  PLEASE  TAKE  NOTICE  that  on 
Monday,  March  31, 1913,  at  10:30  o'clocJv  A.  M.,  or  as 
soon  thereafter  as  counsel  may  be  heard,  the  defend- 
ant in  the  above-entitled  action  will  move  the  Court, 
in  the  courtroom  thereof,  at  Los  Angeles,  California, 
for  an  order  setting  aside  the  judgment  in  said  ac- 
tion, which  said  judgment  was  entered  therein  on 
February  18,  1913,  on  the  ground  that  the  summons 
in  said  action  was  not  issued  within  one  year  after 
the  filing  of  the  complaint  therein,  as  required  by 
sections  406  and  581a  of  the  Code  of  Civil  Procedure 
of  the  State  of  California  and  Rule  7  of  the  rules  of 
the  United  States  Circuit  Court  for  the  Ninth  Cir- 
cuit, Southern  District  of  California. 
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The  said  motion  will  be  made  upon  the  judgment- 
roll  in  said  action. 

JOHN  D.  WORKS, 
LEWIS  R.  WORKS, 
BRADNER  W.  LEE, 
FRANK  W.  STAFFORD, 
C.  HUGHES  JORDAN, 
Attorneys  for  Defendant.     [73] 

[Endorsed]:  No.  1143.  U.  S.  District  Court, 
Ninth  Circuit,  Southern  District  of  California, 
Southern  Division.  R.  H.  Thompson,  Plaintiff,  vs. 
Perris  Irrigation  District,  Defendant.  Notice  of 
Motion.  Received  Copy  of  the  Within  March  26, 
1913.  Oscar  C.  Mueller,  Wm.  M.  Hiatt,  A.  M.  Mc- 
Grew.  Filed  Mar.  31,  1913.  Wm.  M.  Van  Dyke. 
Clerk.  By  Chas.  N.  Williams,  Deputy  Clerk. 
Bradner  W.  Lee,  John  D.  Works,  Lewis  R.  Works, 
Attoi-neys  at  Law,  Suite  821,  H.  W.  Helhnan  Bldg., 
Los  Angeles,  Cal.  Frank  W.  Stafford,  C.  Hughes 
Jordan,  Solicitors  for  Defendant.     [74] 


[Order  Denying  Motion  to  Dismiss  Judgment.] 

At  a  stated  tenn,  to  wit,  the  January  Term,  A.  D. 
1913,  of  the  District  Court  of  the  United  States 
of  America  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court- 
room thereof,  in  the  city  of  Los  Angeles,  on  Mon- 
day, the  thirty-first  of  March,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  thirteen. 
Present:  The  Honorable  OLIN  WELLBORN, 
District  Judge. 
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C.  C.  No.  1143. 

R.  II.  THOMPSON, 

Plaintiff, 
vs. 

PERRIS  IRRIGATION  DISTRICT, 

Defendant. 

\Vm.  M.  Hiatt,  Esq.,  appearing  as  counsel  for 
plaintiff;  Lewis  R.  Works,  Esq.,  appearing  as  coun- 
sel for  defendant;  now  comes  said  Lewis  R.  Wor.ks, 
Esq.,  of  counsel  for  defendant,  and  moves  the  Court 
to  dismiss  the  judgment  heretofore  entered  in  this 
cause;  and  said  motion  having  been  presented  and 
submitted  to  the  Court  for  its  consideration  and  de- 
cision; it  is  now  by  the  court  ordered  ihat  said  mo- 
tion to  dismiss  the  judgment  herein  be,  and  the  same 
hereby  is  denied.     [75] 


In  the  United  States  District  Court,  Ninth  Circuit, 
in  and  for  the  SoutJiem  District  of  California, 
Soutiiern  Division. 

AT  LAW— No.  1143. 

R.  B.  TURNBULL,  Administrator  of  the  Estate  of 
R.  H.  THOMPSON,  Deceased, 

Plaintiff, 

V3. 

PERRIS  IRRIGATION  DISTRICT, 

Defendant. 
Assignment  of  Errors. 
Now  comes  the  defendant,  Perris  Irrigation  Dis- 
trict, plaintiff  in  error  in  the  above-entitled  cause, 
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and  in  connection  with  its  petition  for  a  writ  of  error 
in  this  cause,  assigns  the  following  errors,  which 
plaintiff  in  error  avers  occurred  in  the  proceedings 
thereof,  and  upon  which  it  relies  to  set  aside  and  va- 
cate the  judgment  of  the  Court  and  reverse  the  order 
and  judgment  of  the  Court  in  overruling  the  motion 
of  plaintiff  in  error  to  set  aside  and  vacate  the  said 
judgment  entered  herein,  as  appears  of  record. 

I. 

That  the  Court  erred  in  entering  judgment  in  said 
action,  because  that  the  summons  therein  was  not 
issued  Avithin,  but  was  issued  after  the  expiration 
of,  one  year  after  the  filing  of  the  complaint  in  said 
action,  contrary  to  the  requirements  of  sections  406 
and  581a  of  the  Code  of  Civil  Procedure  of  the  State 
of  California,  and  of  Rule  7  of  the  Rules  of  the 
United  States  Circuit  Court  for  the  Ninth  Circuit, 
Southern  District  of  California.     [76] 

II. 

That  the  Court  erred  in  entering  judgment  in  said 
action,  because  that  the  complaint  therein  was  filed 
on  the  29th  day  of  December,  1904,  and  that  the 
summons  therein  was  not  issued  until  the  3d  day  of 
January,  1907,  contrary  to  the  requirements  of  sec- 
tions 406  and  581a  of  the  Code  of  Civil  Procedure  of 
the  State  of  California,  and  of  Rule  7  of  the  Rules 
of  the  United  States  Circuit  Court  for  the  Ninth 
Circuit,  Southern  District  of  California. 

III. 

That  the  Couii;  erred  in  entering  judgment  in  said 
action,  because  that  the  said  action  was  commenced 
on  the  29th  day  of  December,  190i,  and  that  the  sum- 
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mons  therein  wa<s  not  issued  until  the  3d  day  of  Janu- 
ary, 1907,  contrary  to  the  requirements  of  sections 
40(3  and  581a  of  the  Code  of  Civil  Procedure  of  the 
State  of  California,  and  of  Rule  7  of  the  Rules  of  the 
United  States  Circuit  Court  for  the  Ninth  Circuit, 
Southern  District  of  California. 

IV. 

That  the  Court  erred  in  entering  judgment  in  said 
action,  because  that  said  action  was  commenced  by 
the  filing  of  a  complaint  on  the  29th  day  of  Decem- 
ber, 1904",  and  that  the  summons  therein  was  not  is- 
sued until  the  3d  day  of  January,  1907,  contrary  to 
the  requirements  of  sections  406  and  581a  of  the  Code 
of  Civil  Procedure  of  the  State  of  California,  and  of 
Rule  7  of  the  Rules  of  the  United  States  Circuit 
Court  for  the  Ninth  Circuit,  Southern  District  of 
California. 

V. 

That  the  Court  erred  in  entering  judgment  in  said 
action,  because  that  the  same  was  commenced  by  the 
filing  of  a  complaint  [77]  on  the  29th  day  of 
December,  1904,  and  the  summons  therein  was  not 
delivered  to  the  United  States  Marshal  for  service 
until  the  3d  day  of  January,  1907,  contrary  to  the 
requirements  of  sections  406  and  581a  of  the  Code  of 
Civil  Procedure  of  the  State  of  California,  and  of 
Rule  7  of  the  Rides  of  the  United  States  Circuit 
Court  for  the  Ninth  Circuit,  Southern  District  of 
California. 

VI. 

That  the  Court  erred  in  overruling  the  motion  of 
plaintiff  in  error  to  vacate  and  set  aside  the  judgment 
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entered  in  said  action,  because  that  the  said  motion 
should  have  been  granted  for  the  reason  that  the  sum- 
mons therein  was  not  issued  within,  but  was  issued 
after  the  expiration  of,  one  year  after  the  filing  of 
the  complaint  in  said  action,  contrary  to  the  require- 
ments of  sections  406  and  581a  of  the  Code  of  Civil 
Procedure  of  the  State  of  'California,  and  of  Eule  7 
of  the  Eules  of  the  United  States  Circuit  Court  for 
the  Ninth  Circuit,  Southern  District  of  California. 

VII. 

That  the  Court  erred  in  overruling  the  motion  of 
plaintiff  in  error  to  vacate  and  set  aside  the  judgment 
entered  in  said  action,  because  that  the  said  motion 
should  have  been  granted  for  the  reason  that  the  com- 
plaint therein  was  filed  on  the  29th  day  of  December, 
1904,  and  that  the  summons  therein  was  not  issued 
until  the  3d  day  of  January,  1907,  contrary  to  the 
requirements  of  sections  406  and  581a  of  the  Code  of 
Civil  Procedure  of  the  State  of  California,  and  of 
Rule  7  of  the  Rules  of  the  United  States  Circuit 
Court  for  the  Ninth  Circuit,  Southern  District  of 
California.     [78] 

VIII. 

That  the  Court  erred  in  overruling  the  motion  of 
plaintiff  in  error  to  vacate  and  set  aside  the  judgment 
entered  in  said  action,  because  that  the  said  motion 
should  have  been  granted  for  the  reason  that  the  said 
action  was  commenced  on  the  29th  day  of  December, 
1904,  and  that  the  summons  therein  was  not  issued 
until  the  3d  day  of  January,  1907,  contrary  to  the 
requirements  of  sections  406  and  581a  of  the  Code  of 
Civil  Procedure  of  the  State  of  California,  and  of 
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Rulo  7  of  the  Rules  of  the  United  States  Circuit 
Court  for  the  Ninth  Circuit,  Southern  District  of 
California. 

IX. 

That  the  Court  erred  in  overruling  the  motion  of 
plaintiff  in  error  to  vacate  and  set  aside  the  judgment 
entered  in  said  action,  because  that  the  said  motion 
should  have  been  granted  for  the  reason  that  the  said 
action  was  commenced  by  the  filing  of  a  complaint 
on  the  29th  day  of  December,  1904,  and  that  the  sum- 
mons therein  was  not  issued  until  the  3d  day  of  Janu- 
ary, 1907,  contrary  to  the  requirements  of  sections 
406  and  581a  of  the  Code  of  Ciyil  Procedure  of  the 
State  of  California,  and  of  Rule  7  of  the  Rules  of  the 
United  States  Circuit  Court  for  the  Ninth  Circuit, 
(Southern  District  of  California. 

X. 

That  the  Court  erred  in  overruling, the  motion  of 
plaintiff  in  error  to  vacate  and  set  aside  the  judgment 
entered  in  said  action,  because  that  the  said  motion 
should  have  been  granted  for  the  reason  that  the  same 
was  commenced  by  the  filing  of  a  complaint  on  the 
29th  day  of  December,  1904,  and  the  summons  therein 
was  not  delivered  to  the  United  States  Marshal  for 
service  until  the  3d  day  of  January,  1907,  contrary 
to  the  requirements  of  sections  406  and  581a  of  the 
Code  of  Civil  Procedure  [7»]  of  the  State  of  Cali- 
fornia, and  of  Rule  7  of  the  Rules  of  the  United 
States  Circuit  Court  for  the  Ninth  Circuit,  Southern 
District  of  California. 

^   WHEREFORE,  plaintiff  in  error  prays  that  the 
judgment  of  the  Court  and  the  order  overruling  the 
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motion  to  vacate  and  set  aside  the  judgment  of  said 
Ck)urt  be  reversed,  and  that  the  mandate  of  the  Court 
may  issue  directing  that  said  motion  be  sustained, 
and  that  the  judgment  entered  in  said  action  be 
vacated  and  for  naught  held  and  taken. 

LEWIS  R.  WORKS, 
C.  HUGHES  JORDAN, 
FRANK  W.  STAFFORD, 
Attorneys  for  Plaintiff  in  Error. 

[Endorsed] :  No.  1143.  Law.  U.  S.  District  Court, 
Ninth  Circuit,  Southern  District  of  California, 
Southern  Division.  R.  B.  Turnbull,  Administrator 
of  the  Estate  of  R.  H.  Thompson,  Deceased,  Plain- 
tiff, vs.  Perris  Irrigation  District,  Defendant.  As- 
signment of  Errors.  Filed  Aug.  15,  1913.  Wm.  M. 
Van  Dyke,  Clerk.  By  Chas.  N.  Williams,  Deputy 
Clerk.  Lewis  R.  Works,  C.  Hughes  Jordan,  Frank 
W.  Stafford,  Attorneys  at  Law,  Suite  821  H.  W. 
Hellman  Bldg.,  Los  Angeles,  Cal.,  Attorneys  for 
Defendant.     [80] 


In  the  United  States  District  Court,  Ninth  Circuit, 
in  a)id  for  the  Southern  District  of  California, 
Southern  Division. 

AT  LAW— No.  1143. 

R.  B.  TURNBULL,  Administrator  of  the  Estate  of 
R.  H.  THOMPSON,  Deceased, 

Plaintiff, 
vs. 

PERRIS  IRRIGATION  DISTRICT, 

Defendant. 
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Petition  for  Writ  of  Error. 
To  the  Honorable  OLIN  WELLBORN,  Judge  of  the 
District  Court  Aforesaid : 
Now  comes  the  Perris  Irrigation  District,  a  cor- 
poration, by  its  attorneys,  and  respectfully  shows 
that  on  the  18th  day  of  Februarj^  1913,  the  Court 
granted  a  default  and  a  final  judgment  against  the 
defendant  in  the  above-entitled  action;  that  the  said 
defendant  thei-eafter  entered  its  special  appearance 
for  the  purposes  of  its  motion  only,  and  filed  its  said 
motion  in  said  court,  praying  the  Court  to  vacate 
and  set  aside  the  judgment  in  said  action  on  the 
ground  that  the  summons  was  not  issued  within  one 
year  after  the  filing  of  the  complaint  in  said  action, 
which  said  motion  was  denied  by  the  said  court  on 
March  31st,  1913. 

Your  petitioner  feeling  itself  aggrieved  by  the  said 
order  and  judgment  entered  therein,  as  aforesaid, 
hereby  petitions  the  Court  for  an  order  allowing  it  to 
prosecute  a  writ  of  error  to  the  Circuit  Court  of 
Appeals  of  the  United  States  for  the  Ninth  Circuit, 
under  the  laws  of  the  United  States  in  such  cases 
made  and  provided.     [81] 

WHEREFORE,  premises  considered,  your  peti- 
tioner prays  that  a  writ  of  error  do  issue,  that  an 
appeal  in  this  behalf  to  the  United  States  Circuit 
Court  of  Appeals  aforesaid,  sitting  at  San  Fran- 
cisco, in  said  circuit,  for  the  correction  of  the  errors 
complained  of,  and  herewith  assigned,  be  allowed, 
and  that  an  order  be  made  fixing  the  amount  of  se- 
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curity  to  be  given  by  plaintiff  in  error,  conditioned 

as  the  law  directs. 

LEWIS  R.  WORKS, 
C.  HUGHES  JORDAN, 
FRANK  W.  STAFFORD, 
Attorneys  for  Petitioner  in  Error. 

[Endorsed]  :  No.  1143.  Law.  U.  S.  District  Court, 
Ninth  Circuit,  Southern  District  of  California, 
Southern  Division.  R.  B.  Tumbull,  Administrator 
of  the  Estate  of  R.  H.  Thompson,  Deceased,  Plain- 
tiff, vs.  Perris  Irrigation  District,  Defendant.  Peti- 
tion for  Writ  of  Error.  Filed  Aug.  15,  1913.  Wm. 
M.  Van  Dyke,  Clerk.  By  Chas.  N.  Williams,  Deputy 
Clerk.  Lewis  R.  Works,  C.  Hughes  Jordan,  Frank 
W.  Stafford,  Attorneys  at  Law,  Suite  821  H.  W.  Hell- 
man  Bldg.,  Los  Angeles,  Cal.,  Attorneys  for  Defend- 
ant.    [82] 


In  the  United  States  District  Court,  Ninth  Circuit, 
in  and  for  the  Southern  District  of  California, 
Southern  Division. 

AT  LAW— No.  1143. 

R.  B.  TURNBULL,  Administrator  of  the  Estate  of 
R.  H.  THOMPSON,  Deceased, 

Plaintiff, 

PERRIS  IRRIGATION  DISTRICT, 

Defendant. 


vs.  Ii\  D.  Tunibull.  gl 


Order  Granting  Writ  of  Error  [and  Fixing  Amount 

of  Bond]. 

BE  IT  REMEMBEKED,  that  in  the  above-en- 
titled action,  the  said  Perris  Irrigation  District,  de- 
fendant, presented  and  caused  to  be  filed,  its  petition 
praying  that  a  writ  of  error  do  issue,  and  that  an 
appeal  in  this  behalf  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  sitting  in  San 
Francisco,  be  allowed,  and  at  the  same  time  presented 
and  caused  to  be  filed  its  assignment  of  error,  all  as 
required  by  the  statutes  and  rules  of  said  court. 

The  Court  does  this  16th  day  of  August,  1913,  grant 
said  writ  of  error  upon  the  giving  of  a  bond 'in  the 
sum  of  Three  Hundred  Dollars  ($300.00),  condi- 
tioned to  answer  all  costs  in  said  action,  and  on  said 
appeal,  if  the  plaintiff  in  error  fails  to  make  his  plea 
good. 

OLIN  WELLBORN,      ^ 

Judge  of  the  United  States  District  Court,  Southern 
District  of  California. 

[Endorsed] :  No.  1143.  Law.  U.  S.  District 
Court,  Ninth  Circuit,  Southern  District  of  Califor- 
nia, Southern  Division.  R.  B.  Turnbull,  Adminis- 
trator of  the  Estate  of  R.  H.  Thompson,  Deceased, 
Plaintiff,  vs.  Perris  Irrigation  District,  Defendant. 
Order  Granting  Writ  of  Error.  Filed  Aug.  16, 
1913.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N.' 
Williams,  Deputy  Clerk.  Lewis  R.  Works,  C. 
Hughes  Jordan,  Frank  W.  Stafford,  Attorneys  at 
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Law,  Suite  821  H.  W.  Hellman  Bldg.,  Los  Angeles, 
Cal.,  Attorneys  for  Defendant.     [83] 


In  the  District  Conrt  of  the  United  States,  Ninth  Cir- 
cuit, Southern  District  of  California,  Southern 
Division. 

AT  LAW— No.  1143. 

R.  N.  TURNBULL,  Administrator  of  the  Estate  of 
R.  H.  THOMPSON,  Deceased, 

Plaintiff, 

vs. 

PERRIS  IRRIGATION  DISTRICT, 

Defendant. 

Undertaking  on  Appeal,  Costs  Only. 

WHEREAS,  the  defendant  in  the  above-entitled 
action  is  about  to  appeal  to  the  United  States  Circuit 
Court  of  Appeals,  Ninth  Circuit,  from  a  judgment 
entered  against  said  defendant  in  said  action,  in  said 
District  Court  of  the  United  States,  in  favor  of  the 
plaintiff  in  said  action,  on  the  eighteenth  day  of 
February,   1912,   for  Twenty-seven  Thousand  and 

Eight  and  28/100  Dollars,  and Dollars,  cost  of 

suit. 

NOW,  THEREFORE,  in  consideration  of  the 
premises  and  of  such  appeal,  the  undersigned,  Pacific 
Coast  Casualty  Company,  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  Califor- 
nia, and  duly  authorized  to  transact  a  general  surety 
business,  does  hereby  undertake  and  promise  on  the 
part  of  the  appellant  that  said  appellant  will  pay  aU 
costs  which  may  be  awarded  against  it  on  the  appeal, 
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or  on  a  dismissal  thereof,  not  exceeding  THREE 
HUNDRED  DOLLARS,  to  which  amount  it  ac- 
knowledges itself  bound. 

IN  WITNESS  WHEREOF,  the  said  surety  has 
caused  its  corporate  name  and  seal  to  be  affixed  by  its 
duly  authorized  officer  at  Los  Angeles,  California, 
the  fifth  day  of  June,  1913. 

PACIFIC     COAST     CASUALTY     COM- 
PANY, 
[Seal]  By  HARRY  D.  VANDEVEER, 

Its  Attorney  in  Fact.     [84] 

State  of  California, 
County  of  Los  Angeles, — ss. 

On  this  5th  day  of  June,  in  the  year  one  thousand 
nine  himdred  and  thirteen,  before  me,  Leona  Blum, 
a  notary  public  in  and  for  said  county  and  State, 
residing  therein,  duly  commissioned  and  sworn,  i^r- 
sonally  appeared  Harry  D.  Vandeveer,  known  to  me 
to  be  the  duly  authorized  attorney  in  fact,  of  the 
Pacific  Coast  Casualty  Company,  and  the  same  per- 
son whose  name  is  subscribed  to  the  within  instru- 
ment as  the  attorney  in  fact,  of  said  company,  and 
the  said  Hariy  D.  Vandeveer,  duly  acknowledged  to 
me  that  he  subscribed  the  name  of  the  Pacific  Coast 
Casualty  Company  thereto  as  principal  and  his  own 
name  as  attorney  in  fact. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal  the  day  and  year 
in  this  certificate  first  above  written. 

[Seal]  LEONA  BLUM, 

Notary  Public  in  and  for  Los  Angeles  County,  State 
of  CaHfomia. 
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[Endorsed] :  No.  1143.  In  the  District  Court  of 
the  United  States,  Ninth  Circuit,  Southern  District 
of  California,  Southern  Di^^sion.  E.  H.  Thompson, 
Plaintiff,  vs.  Perris  Irrigation  District,  Defendant. 
Undertaking  on  Appeal.  Costs  only.  Approved 
August  16th,  1913.  Olin  Wellborn,  Judge.  Filed 
Aug.  16, 1913.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas. 
N.  Williams,  Deputy  Clerk.     [85] 


UNITED  STATES  OF  AMERICA. 

District  Court  of  the  United  States,  Southern  Dis- 
trict of  California. 

No.  1143. 

Clerk's  Office. 

R.  B.  TURNBULL,  Administrator,  etc., 
vs. 

PERRIS  IRRIGATION  DISTRICT. 

Amended  Praecipe  [for  Transcript  of  Record]. 

To  the  Clerk  of  said  Court : 

Sir:  Please  issue  transcript  on  appeal  now  pend- 
ing, containing: 

The  judgment-roll ; 

Default  and  all  orders,  praecipes,  etc.,  relating 
thereto ; 

Motion  to  vacate  and  set  aside  service  of  summons, 
together  with  orders,  notices,  praecipes,  etc.,  pertain- 
ing thereto ; 

Order  denjing  above  motion ; 

Motion  to  vacate  judgment  and  set  aside  default, 
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together  with  orders,  notices,  praecipes,  etc.,  pertain- 
ing thereto; 

Order  denying  above  motion ; 
Petition  for  Writ  of  Error; 
Assignment  of  Errors; 
Order  granting  Writ  of  Error; 
Writ  of  Error; 
Citation. 

FRANK  W.  STAFFORD, 
C.  HUGHES  JORDAN, 

Attorneys  for  Defendant. 

[Endorsed]  :  C.  C.  No.  1143.  U.  S.  District  Court, 
Southern  District  of  California,  Southern  Division. 
R.  B.  Turnbull,  Admr.,  etc.,  vs.  Ferris  Irrigation 
District  Amended  Praecipe  for  Transcript.  Filed 
Oct.  31, 1913.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas. 
N.  WilUams,  Deputy  Clerk.     [86] 


[Certificate  of  Clerk  U.  S.  District  Court  to  Tran- 
script of  Record.] 

In  the  District  Court  of  the  United  States  in  and  for 
the  Southern  District  of  California,  Southern 
Division. 

C.  C.  No.  1143. 

R.  B.   TURNBULL,  Administrator  of  the  Estate 
of  R.  H.  THOMPSON,  Deceased, 

Plaintiff, 
vs. 

THE  FERRIS  IRRIGATION  DISTRICT  (a  Cor- 
poration), 

Defendant. 
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I,  Wm.  M.  Van  Dyke,  Clerk  of  the  District 
Court  of  the  United  States  of  America,  in  and  for 
the  Southern  District  of  California,  do  hereby  cer- 
tify that  the  foregoing  eighty-six  (86)  typewTitten 
pages,  numbered  from  1  to  87,  inclusive,  and  com- 
prised in  one  volume,  are  a  full,  true  and  correct 
copy  of  the  pleadings,  and  of  all  papers  and  proceed- 
ings upon  which  the  judgment  in  favor  of  the  plain- 
tiff was  made  and  entered  in  said  cause,  and  also 
of  the  Conclusions  of  the  Court,  Assignment  of 
Errors,  Petition  for  Writ  of  Error,  Order  Granting 
Writ  of  Error,  Bond  on  Writ  of  Error  and  Amended 
Praecipe  for  Transcript  in  the  above  and  therein 
entitled  cause,  and  that  the  same  together  constitute 
the  return  to  the  annexed  writ  of  error. 

I  do  further  certify  that  the  cost  of  the  foregoing 
record  is  $41.40,  the  amount  whereof  has  been  paid 
to  me  by  the  Perris  Irrigation  District,  a  corpora- 
tion, the     [87]     plaintiff  in  error  in  said  cause. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  s(?al  of  the  District  Court 
of  the  United  States  of  America  in  and  for  the 
Southern  District  of  California,  Southern  Division, 
this  9th  day  of  December,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  thirteen,  and  of  our 
Independence  the  one  hundred  and  thirty-eighth. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk  of  the  District  Court  of  the  United  States,  in 
and  for  the  Southern  District  of  California. 
[88] 
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[Endorsed]:  No.  2356.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Perris  Ir- 
rigation District,  a  Corporation,  Plaintiff  in  Error, 
vs.  R.  B.  Tunibull,  Administrator  of  the  Estate  of 
R.  H.  Thompson,  Deceased,  Defendant  in  Error. 
Transcript  of  Record.  Upon  Writ  of  Error  to  the 
United  States  District  Court  of  the  Southern  Dis- 
trict of  California,  Southern  Division. 
Received  and  filed  December  26,  1913. 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
Deputy  Clerk. 


[Order  Enlarging  Time  to  November  1,   1913,  to 
Docket  Case,  etc.,  in  Appellate  Court.] 

In  the  United  States  Circuit  Court  of  Appeals,  Ninth 
Judicial  Circuit. 

PERRIS  IRRIGATION  DISTRICT, 

Plaintiff  in  Error, 
vs. 

R.  B.  TURNBULL,  Administrator  of  the  Estate  of 
R.  H.  THOMPSON,  Deceased, 

Defendant  in  Error. 
Good  cause  appearing  therefor,  it  is  hereby  or- 
dered, that  the  time  heretofore  allowed  said  plaintiff 
in  error  to  docket  said  cause  and  file  the  record 
thereof,  with  the  Clerk  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  be  and  the 
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same  is  hereby  enlarged  and  extended  to  and  includ- 
ing the  1st  da}^  of  November,  1913. 

Dated  at  Los  Angeles,  September  5th,  1913. 

OLIN  WELLBORN, 
United  States  District  Judge  for  the  Southern  Dis- 
trict of  California. 

[Endorsed]:  No.  .     United  States  Circuit 

Court  of  Appeals  for  the  Ninth  Circuit.  Perris  Ir- 
rigation District,  Plaintiff  in  Error,  vs.  R.  B.  Turn- 
bull,  Administrator,  etc.,  Defendant  in  Error.  Or- 
der Extending  Time  to  File  Record.  Filed  Sep.  6, 
1913.     F.  D.  Monckton,  Clerk. 

[Order  Enlarging  Time  to  January  1, 1914,  to  Docket 
Case,  etc.,  in  Appellate  Court.] 

In  the  United  States  Circuit  Court  of  Appeals,  Ninth 
Judicial  Circuit. 

PERRIS  IRRIGATION  DISTRICT, 

Plaintiff  in  Error, 

vs. 

R.  B.  TURNBULL,  Administrator  of  the  Estate  of 
R.  H.  THOMPSON,  Deceased, 

Defendant  in  Error. 

Good  cause  appearing  therefor,  it  is  hereby  or- 
dered, that  the  time  heretofore  allowed  said  plaintiff 
in  error  to  docket  said  cause  and  file  the  record 
thereof,  with  the  Clerk  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  be  and  the 
same  is  hereby  enlarged  and  extended  to  and  includ- 
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ing  the  1st  day  of  January,  1914. 

Dated  at  Li)S  Angeles,  0('t(»ber  18th,  1013. 

OLIN  WELLBORN, 

United  States  District  Judge,  for  the  Southern  Dis- 
trict of  California. 

[Endorsed]:  No.  .     United  States  Circuit 

Court  of  Appeals  for  the  Ninth  Circuit.  Perris 
Irrigation  District,  Plaintiff  in  Error,  vs.  R.  B.  Turn- 
bull,  Administrator  of  the  Estate  of  R.  H.  Thompson, 
Deceased,  Defendant  in  Error.  Order  Enlarging 
Time  to  Docket  Cause  and  File  Record.  Filed  Oct. 
20,  1913.     F.  D.  Monckton,  Clerk. 

No.  2356.  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Two  Orders  Under  Rule  16 
Enlarging  Time  to  January  1,  1914,  to  File  Record 
Thereof  and  to  Docket  Case.  Re-filed  Dec.  26,  1913. 
F.  D.  Monckton,  Clerk. 


No.  2356. 

IN   THE 

United  States 


Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT. 


Perris  Irrigation  District, 

Plaintiff  in  Error^ 
vs. 
R.  B.  TurnbuU,  Administrator  of 
the  Estate  of  R.  H.  Thompson, 
deceased, 

Defendant  in  Error. 


BRIEF  OF  PLAINTIFF  IN  ERROR. 


Statement  of  Case. 

This  action  was  commenced  by  R.  H.  Thompson, 
deceased,  by  fih'ng  a  complaint  in  the  Circuit  Court  of 
the  United  States,  Ninth  Circuit,  Southern  District  of 
Cahfornia,  Southern  Division,  on  December  29th,  1904 
[Tranccript,  p.  18].  Summons  was  signed,  sealed  and 
bears  teste  of  the  date  of  December  i6th,  1905. 

In  tiie  early  part  of  1907  Oscar  C.  Mueller  went  to 
Riverside  county  and  to  the  Perris  Irrigation  District 
and  inquired  of  various  persons  as  to  who  the  officers 
of  the  district  were,  but  could  obtain  no  information 
[Transcript,   p.  47].     Prior  to  this   time  he  confined 
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his  inquiries  to  persons  he  happened  to  meet.  Refer- 
ence to  the  various  documents  will  show  that  Mr. 
Mueller  has  throughout  the  period  engaged  in  the 
practice  of  law  in  the  city  of  Los  Angeles,  and  the 
defendant  was  a  municipal  corporation  in  Riverside 
county.  That  thereafter  Mr.  Mueller  employed  Pink- 
erton  detectives  who  informed  him  that  W.  H.  Pilch, 
Duncan  McPherson  and  A.  R.  Fredericks  were  reputed 
to  be  the  officers  of  the  district  [Transcript,  p.  47]. 

William  M.  Hiatt,  co-counsel  of  Mr.  Mueller,  who 
is  and  was  practicing  law  in  the  city  of  Los  Angeles, 
inquired  of  many  people  as  to  who  were  the  officers  of 
the  defendant  district.  He  went  to  Riverside  county 
about  May  ist,  1907,  and  inquired  of  a  Mr.  Hook  and 
a  Mr.  Gates  as  to  the  names  of  the  officers  of  the  de- 
fendant district,  and  the  whereabouts  of  its  books  and 
records.  For  the  first  time  he  then  caused  a  search  of 
the  records  of  the  recorder's  office  of  the  county  of 
Riverside  to  be  made  and  was  informed  that  the  di- 
rectors, as  shown  by  the  recorder's  office,  were  W.  H. 
Pilch,  Duncan  McPherson  and  A.  R.  Frederick  [Tran- 
script, pp.  49  and  50].  W.  H.  Pilch,  Duncan  McPher- 
son and  A.  R.  Fredericks  were  appointed  directors  July 
7th,  1902  [Transcript,  p.  39].  Service  was  had  upon 
them  July  7th  and  20th,  1907.  The  original  return  of 
the  marshal  shows  the  summons  was  received  by  him 
July  2d,  1907  [Transcript,  p.  20]. 

It  appears  from  the  facts  shown  that  there  was  no 
diligence  shown  to  even  find  out  the  names  of  the  per- 
sons to  be  served  until  almost  two  and  one-half  years 
after  the  filing  of  the  complaint,  and  over  one  year 
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after  the  date  of  the  sealing  of  the  instrument  by  the 
clerk.  It  is  not  shown  where  the  summons  was  during 
this  period.  All  that  the  records  disclose  is  that  it 
hears  teste  of  December  i6th,  1905,  but  that  it  was 
not  delivered  to  the  marshal  until  January  3d,  1907. 

The  questions  of  law  in  this  case  (see  specifications 
of  error  below)  were  raised  by  special  appearance  in 
the  form  of  a  motion  to  dismiss  [Transcript,  pp.  55 
and  56],  and  again  by  a  motion  to  vacate  judgment 
[Transcript,  pp.  83,  84]  ;  there  having  been  no  general 
appearance  on  the  part  of  the  defendant  district. 

Specification  of  Error. 

The  assignment  of  errors  [Transcript,  p.  75  ct  scq.\ 
sets  out  ten  alleged  errors  which  will,  for  convenience, 
be  grouped  together  with  the  original  number  to  the 
left  of  the  first  line  indicating  the  number  of  the  as- 
signment in  the  transcript  of  record. 

I.  That  the  court  erred  in  entering  judgment  in  said 
action  because  that  the  summons  therein  was  not  issued 
within,  but  was  issued  after  the  expiration  of,  one  year 
after  the  filing  of  the  complaint  in  said  action,  contrary 
to  the  requirements  of  sections  406  and  581a  of  the 
Code  of  Civil  Procedure  of  the  state  of  California,  and 
of  Rule  7  of  Rules  of  the  United  States  Circuit  Court 
for  the  Ninth  Circuit,  Southern  District  of  California. 

5.  That  the  court  erred  in  entering  judgment  in  said 
action  because  that  the  same  was  commenced  by  the 
filing  of  a  complaint  on  the  29th  day  of  December, 
1904,  and  the  summons  therein  was  not  delivered  to 
the  United  States  marshal  for  service  until  the  3d  day 
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of  January,  1907,  contrary  to  the  requirements  of  sec- 
tions 406  and  581a  of  the  Code  of  Civil  Procedure  of 
the  state  of  CaHfornia,  and  of  Rule  7  of  the  Rules  of 
the  United  States  Circuit  Court  for  the  Ninth  Circuit, 
Southern  District  of  California. 

8.  That  the  court  erred  in  overruling  the  motion  of 
plaintiff  in  error  to  vacate  and  set  aside  the  judgment 
entered  in  said  action,  because  that  the  said  motion 
should  have  been  granted  for  the  reason  that  the  said 
action  was  commenced  on  the  29th  day  of  December, 
1904,  and  that  the  summons  therein  was  not  issued 
until  the  3d  day  of  January,  1907,  contrary  to  the  re- 
quirements of  sections  406  and  581a  of  the  Code  of 
Civil  Procedure  of  the  state  of  California,  and  of  Rule 
7  of  the  Rules  of  the  United  States  Circuit  Court  for 
the  Ninth  Circuit,  Southern  District  of  California. 

9.  That  the  court  erred  in  overruling  the  motion  of 
plaintiff  in  error  to  vacate  and  set  aside  the  judgment 
entered  in  said  action,  because  that  the  said  motion 
should  have  been  granted  for  the  reason  that  the  said 
action  was  commenced  by  the  filing  of  a  complaint  on 
the  29th  day  of  December,  1904,  and  that  the  sum- 
mons therein  was  not  issued  until  the  3d  day  of 
January,  1907,  contrary  to  the  requirements  of  sections 
406  and  581a  of  the  Code  of  Civil  Procedure  of  the 
state  of  California,  and  of  Rule  7  of  the  Rules  of  the 
United  States  Circuit  Court  for  the  Ninth  Circuit, 
Southern  District  of  California. 
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Argument. 

Summons  was  never  legally  issued  for  the  reason 
that  it  was  not  issued  within  one  year  from  the  filing 
of  the  complaint. 

Civil  actions  are  commenced  by  the  filing  of  a  com- 
plaint. 

C.  C.  P.,  Sec.  405; 
Rule  6,  Ninth  Circuit. 

The  summons  may  be  issued  at  any  time  "within  one 
year"  after  the  filing  of  the  complaint. 
C.  C.  P.,  Sec.  406; 
Rule  7,  Ninth  Circuit. 

Summons  must  be  served  by  the  marshal  or  his 
deputy. 

Rule  8,  Ninth  Circuit. 

From  the  record  it  appears  that  in  this  case  the  sum- 
mons was  not  delivered  to  a  person,  or  officer  having 
power  to  serve  it  (that  is  to  say,  to  the  marshal  or  his 
deputy),  within  one  year  from  the  commencement  of 
the  action,  by  the  filing  of  the  complaint. 

A  Summons  Is  Not  "Issued"  Until  It  Is  Deuvered 
TO  Some  Person  or  Officer  Having  Power  to 
Serve  It. 

This  rule  is  supported  by  abundant  authority. 

The  case  of  Hekla  Insurance  Company  v.  Schroeder 
(9  111.  App.  472,  475)  is  a  case  wherein  it  was  neces- 
sary to  determine  what  constitutes  "issuance"  of  sum- 
mons.   There  the  court,  after  discussing  numerous  au- 
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thorities,  announces  the  rule  ''that  the  mere  making 
out,  signing  and  seaHng  of  the  summons  by  the  clerk, 
or  even  its  delivery  by  him  to  the  plaintiff,  or  his  attor- 
ney, is  not  the  commencement  of  the  suit,  but  that, 
before  the  writ  can,  in  a  legal  sense,  be  regarded  as 
issued,  or  the  suit  commenced,  the  writ  must  be  either 
actually  or  constructively  delivered  to  the  sheriff  for 
service." 

That  decision  (Hekla  etc.  v.  Schroeder)  was  appar? 
ently  based  in  part  on  the  proposition  that,  inasmuch 
as  the  sheriff  is  the  only  person  empowered  to  serve 
summons,  the  summons  is  not  issued  until  delivered  to 
him,  who  can  serve  it. 

In  the  case  of  White  v.  Johnson,  27  Oregon  282,  40 

Pac.  511,  the  question  of  what  constitutes  issuance  of  a 

summons  was  raised.     The  court  there  said: 

"A  summons  may  be  said  to  have  issued  in  an 
action  commenced  in  the  circuit  or  county  courts 
of  this  state  when  it  is  made  out  and  signed  by  the 
plaintiff  or  his  attorney,  and  placed  in  the  hands 
of  the  sheriff,  with  the  intention  that  it  be  served 
upon  the  defendant.  It  is  difficult  to  see  how  any- 
thing less  than  this  would  constitute  an  issuance 
of  a  summons.  The  statute  requires  that  the 
summons  shall  be  served  by  the  sheriff,  and,  with- 
out a  delivery  to  him  for  service,  such  instrument 
is  not  yet  endowed  with  vitality  for  any  purpose. 
Insurance  Co.  v.  Schroeder,  9  111.  App.  472;  Ross 
V.  Luther,  4  Cow.  158;  and  Mills  v.  Corbett, 
supra." 

In  Mills  V.  Corbett,  8  How.   (N.  Y.)  500,  502,  the 
court  said: 

"I  think  any  process  may  be  said  to  be  issued, 
where  it  is  made  out  and  placed  in  the  hands  of  a 
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person  authorized  to  serve  it,  and  with  a  bona  fide 
intent  to  have  it  served,  if  practicable." 

Pease  v.  Ritchie,  24  N.  E.  433,  434,  is  also  authority 
(by  analogy)  supporting  the  contention  of  plaintiti  in 
error.  In  that  case  (speaking  of  the  writ  of  execution) 
the  court  said: 

*'  J'he  question  to  be  considered  is  whether,  with- 
in the  meaning  of  the  statute,  an  execution  issued 
on   the  judgment   m   favor   of    Wells,    Norton   & 
W  alker  within  one  year  from  the  time  it  was  ren- 
dered.    As  before  observed,   the  clerk  made  out 
an  execution   within   the  year,   but   it   was   never 
delivered  to  the  sheriff  to  execute,  and  when  found 
an   indorsement   was    found   on   the   back   of   the 
execution,  'Not  called  for.'    We  do  not  think  what 
was  done  here  can  be  regarded  as  a  compliance 
with  the  statute.     The  statute  requires  something 
mure   than  the  mere   writing  of   an  execution  by 
the  clerk,  and  placing  it  among  the   files   in  his 
office.     The  word  'issued/  as  used  in  the  statute, 
has  a  more  comprehensive  meaning,  and  we  think 
that  the  fair  construction  of  the  word  as  used  in 
the  statute  requires  an  execution  to  be  made  out, 
properly  attested  by  the  clerk,  and  delivered  to  the 
sheriff   to   be   executed   by   him.      The   object   of 
issuing  an  execution  is   to   collect   the  judgment; 
but  that  object  cannot  be  carried  out  unless   the 
execution  is  placed  in  the  hands  of  an  officer  for 
collection.     The  only   conclusion   we  are  able   to 
reach,  when  the  purpose  of  the  statute  is  kept  in 
view,  is  that  an  execution  cannot  be  said  to  be 
issued  within  the  meaning  of  the  statute  until  it  is 
delivered  to  the  sheriff  to  execute." 

The  object  of  issuing  a  summons,  is  that  it  shall  be 
served,  and  it  is  difficult  to  conceive  how  that  object 
can  be  carried  out  if  the  writ  remains  in  the  hands  of 
a  person  not  qualified  or  empowered  to  serve  it.     As 
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the  learned  court  in  the  case  just  cited  was  unable  to 
reach  any  conclusion  but  that  a  writ  of  execution  must 
be  delivered  to  the  sheriff  "to  execute"  in  order  that 
it  might  be  said  to  have  been  issued,  so  we  are  unable 
to  reach  any  conclusion  but  that  a  summons  must  be 
delivered  to  the  marshal  to  be  served  before  it  can  be 
said  to  have  been  issued. 

The  case  of  Reynolds  v.  Page  is  a  California  case 
dealing  with  a  question  somewhat  similar  to  the  one 
here  involved.  In  that  case  a  complaint  had  been  filed 
and  a  summons  duly  signed  and  sealed  delivered  by 
the  clerk  to  plaintiffs'  attorney;  but  the  summons  was 
not  placed  in  the  hands  of  an  officer  or  other  person  for 
service,  and  no  certified  copy  of  the  complaint  was 
prepared  and  delivered  to  the  plaintiff,  or  his  attorney, 
for  nearly  four  years.  The  court  in  sustaining  an 
order  dismissing  the  action,  said:  "The  summons 
cannot  be  said  to  be  issued  within  the  meaning  of  the 
act,  till  it  is  in  a  condition  to  serve,"  and  held,  that 
inasmuch  as  the  summons  was  not  delivered  in  a  con- 
dition to  be  served,  it  was  not  issued  within  the  mean- 
ing of  the  law. 

"And  we  think  the  summons  not  issued  within 
the  meaning  of  the  act,  till  all  the  papers  essential 
to  enable  the  plaintiff  to  make  a  valid  personal 
service  on  the  defendants,  duly  attested,  are  placed 
at  his  disposal." 

Reynolds  v.  Page,  35  Cal.  296,  299,  300. 

It  seems  clear  that  if  a  failure  in  one  particular  to 
place  the  summons  in  a  condition  to  be  served  will 
render  it  void,  and  furnish  ground  for  dismissal  of  the 
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action,  then  failure  in  another  particular  to  place  it  in 
condition  to  be  served  will  also  render  it  void  (i.  e., 
not  issued).  There  can  he  no  other  reasonable  con- 
clusion. 

W  hat  distinction  can  there  be  between  its  not  being 
in  a  condition  to  be  served,  and  its  not  being  in  the 
hands  of  a  person  empowered  to  serve  it?  In  neither 
case  can  it  be  served. 

See  also: 

Ross  v.  Luther,  4  Cowen  (N.  Y.)   158. 

It  will  be  observed  by  the  court  that  in  each  of  the 
cases  above  cited  (except  Pease  v.  Ritchie),  the  ques- 
tion directly  involved  is,  What  constitutes  issuance  of 
summons?  In  each  of  the  cases  this  point  was  decided 
as  necessary  to  the  decision  of  other  points;  but  never- 
theless it  was  directly  involved,  and  we  are  unable  to 
find  any  point  in  any  of  these  cases  which  would  dis- 
tinguish it  from  the  case  at  bar. 

The  rule  here  contended  for  is  also  based  on  sound 
legal  reasoning  in  this,  that  it  recognizes  the  proposi- 
tion that  an  action  may  be  commenced,  and  the  statute 
of  limitations  forestalled,  while  there  is  no  botia  fide 
intent,  or  attempt,  to  obtain  service  or  in  any  other 
manner  proceed  with  the  litigation.  Moreover,  it  is  the 
policy  of  the  courts  that  all  matters  before  them  should 
be  expedited  in  order  that  their  records  may  not  be  en- 
cumbered with  dormant  and  stale  matters. 

There  is  another  element  of  "issuance"  to  which  we 
desire  to  call  the  attention  of  the  court: 
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Summons  must  be  delivered  to  some  person  em- 
powered to  serve  it,  zvitJi  a  bona  Me  intent  tJmt  it  be 
served,  if  f^racticable. 

Mills  V.  Corbett,  6  How.  (N.  Y.)  500,  502; 

Ross  V.  Luther,  4  Cowen  (N.  Y.)  158. 

That  in  the  case  at  bar  there  was  no  bona  Me  intent 
to  serve  summons  is  disclosed  by  the  fact  that,  although 
there  were  on  file  (as  required  by  sections  12  and  19 
of  an  act  "To  provide  for  the  organization  and  govern- 
ment of  irrigation  districts,"  etc.  [Henning's  General 
Laws  of  California,  1905,  pp.  559,  562  and  565])  the 
bonds  of  the  various  officers  of  the  Perris  Irrigation 
District  (containing  the  names  of  those  officers),  no 
effort  was  made  to  ascertain  who  they  were  until 
shortly  before  the  summons  was  actually  delivered  to 
the  marshal. 

[See  affidavit  of  Oscar  Mueller,  Transcript  pp.  46, 
47,  51,  52  and  53.] 

[Affidavit  of  VVm.  M.  Hiatt,  Transcript  pp.  48,  49 
and  50.] 

Section  12  of  the  above  cited  act  is  as  follows: 

"The  officers  elected  at  the  election  hereinbefore 
provided  for  shall  immediately  enter  upon  their 
duties  as  such,  upon  qualifying  in  the  manner  for 
such  officers  herein  ])rovided.  Said  officers  shall 
hold  office  respectively  until  their  successors  are 
elected  and  qualified." 

Section  19,  in  part,  is  as  follows: 

"Each  member  of  said  board  of  directors  shall 
execute  an  official  bond  in  the  sum  of  five  thou- 
sand dollars,  which  said  bonds  shall  be  approved 
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l)y  the  judge  of  the  superior  court  of  said  county 
where  such  organization  was  etlected,  and  shall 
be  recorded  in  the  ollice  of  the  county  recorder 
thereof,  and  filed  with  the  secretary  of  said  hoard." 

A  defendant  may  have  an  action  dismissed  for  want 
of  prosecution,  or  it  is  the  duty  of  the  court  to  dismiss, 
of  its  own  motion,  where  the  record  shows  that  sum- 
mons has  not  been  issued  "within  one  year  after  the 
filing"  of  the  complaint. 

C.  C.  P.,  Sec.  581a; 

Rule  7,  Ninth  Circuit; 

Reynolds  v.  Page,  35  Cal.  296,  300; 

People  V.  Davis,  143  Cal.  673,  675 ; 

Wiencke  v.  Bibby,  15  Cal.  App.  50,  53; 

People  V.  Mulcahy,  159  Cal.  34,  35. 

The  case  of  Cowell  v.  Stewart  (69  Cal.  525),  on  the 
authority  of  which  the  learned  judge  of  the  District 
Court  decided  this  case,  is  readily  distinguishable  from 
the  case  at  bar.  In  the  Cowell  case  the  proposition 
that  the  sheriff  was  the  only  person  empowered  to 
serve  summons  was  not  considered,  and  did  not  affect 
the  decision.  The  question  raised  was  that  summons 
was  not  served  within  one  year  from  the  filing  of  the 
complaint.  In  tact  the  summons  was  during  all  of  the 
time  in  the  hands  of  a  person  empowered  to  serve  sum- 
mons :  it  was  in  the  hands  of  the  attorney  for  the  plain- 
tiff, a  person  over  the  age  of  twenty-one  years.  Also, 
the  delay  was  caused  by  the  request  of  the  defendant 
that  the  action  be  delayed,  thus  raising  the  point  that 
the  defendant  should  not  profit  by  his  own  wrong. 
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In  the  United  States  Court  (as  has  been  heretofore 
set  forth)  the  summons  can  only  be  served  by  the 
marshal  or  by  one  of  his  deputies. 

Hence  it  follows  that  inasmuch  as  the  law  requires 
that  a  summons  to  be  issued  must  be  delivered  to  an 
officer  authorized  and  empowered  to  serve  it,  with  the 
bona  fide  intent  that  it  be  served;  inasmuch  as  sum- 
mons in  this  case  was  not  issued,  as  required  by  law, 
within  one  year  from  the  filing  of  the  complaint;  and 
inasmuch  as  the  law  provides  that  an  action  must  be 
dismissed  where  summons  has  not  been  issued,  as  re- 
quired by  law,  within  one  year  after  the  filing  of  the 
complaint;  that  the  District  Court  erred  in  the  par- 
ticulars above  set  forth  in  the  specifications  of  error. 
Respectfully  submitted, 

C.  Hughes  Jordan, 
Frank  W.  Stafford, 
Kenyon  F.  Lee, 
Attorneys  for  Plaintiff  in  Error. 


IN    THE 

United  States 


Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT. 


Perris  Irrigation  District, 

Plaintiff  in  Error, 
vs. 
R.  B.  Turnbull,  Administrator  of 
the  Estate  of  R.  H.  Thompson, 
deceased. 

Defendant  in  Error. 


BRIEF  OF  DEFENDANT  IN  ERROR. 


STATEMENT  OF  THE  CASE. 

We  controvert  the  statement  of  the  case  as  presented 
by  the  plaintifif  in  error,  as  follows: 

The  complaint  was  filed  December  29th,  1904. 

We  contend  that  the  summons  was  issued  Decem- 
ber 16,  1905. 

The  proceedings  thereafter  consisted  of  the  fol- 
lowing : 

Summons  received  by  the  marshal  January  3,   1907. 

Summons  served  July  9,  1907. 

Default  of  defendant  for  not  answering  entered 
September  12,  1907. 
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(Judgment  did  not  immediately  follow  on  account  of 
a  bill  in  equity  filed  by  property  owners  in  the  district 
seeking  to  restrain  the  prosecution  of  the  action.  See 
Quinton  v.  Equitable  Investment  Company,  Case 
#2093  of  the  files  of  this  court.     196  Fed.  314.) 

Notice  of  motion  to  set  aside  service  of  summons 
filed  June  6,  191 2. 

Notice  of  motion  to  dismiss  action  filed  June  19, 
1912. 

Judgment  for  $27,008.28  entered  February  18,  19 13. 

It  will  be  seen  from  the  foregoing  that  nearly 
FIVE  years  elapsed  after  the  entry  of  the  default 

OF  THE  DISTRICT  FOR  NOT  ANSWERING,  AND  THEN  IT 
APPEARED  SPECIALLY  TO  SET  ASIDE  THE  SERVICE  OF  THE 
SUMMONS  UPON  THE  GROUND  THAT  THE  SUMMONS  WAS 
NOT  DELIVERED  TO  THE  MARSHAL  WITHIN  ONE  YEAR 
FROM  THE  DATE  OF  THE  FILING  OF  THE  COMPLAINT, 
ALTHOUGH  ADMITTING  THE  SIGNING,  SEALING  AND 
ATTESTING  THE  SUMMONS  WITHIN  ONE  YEAR  FROM  THE 
DATE  OF   THE   FILING  OF  THE  COMPLAINT. 

As  far  as  the  eflforts  of  Oscar  C.  Mueller  and  Will- 
iam M.  Hiatt  are  concerned  in  locating  the  officers  of 
the  district,  we  call  the  court's  attention  to  their  afifi- 
davits  found  in  folios  45-51,  showing  in  detail  their 
endeavors  to  find  the  officers  upon  whom  service  could 
be  made.  The  officers  of  the  district  had  apparently 
abandoned  their  positions  and  it  required  the  services 
of  private  detectives  to  ascertain  the  whereabouts  of 
the  last  known  directors.  When  these  were  found 
service  was  made  by  the  marshal.     Commenting  upon 
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the  time  elapsing  from  what  wc  claim  to  he  the  issuing 
of  the  suiTiiiions  and  the  actual  service,  counsel  say: 

"It  is  not  shown  where  the  summons  was  (lurin;:^  this 
period." 

We  contend  that  it  makes  no  difference  where  the 
summons  is  after  the  clerk  has  performed  all  of  his 
duties  and  it  is  in  a  comiitiou  to  be  served.  We  will 
show  that  it  was  issued  within  the  year  after  the  filing 
of  the  complaint  and  served  within  the  three  years  al- 
lowed by  the  statutes.  The  burden  is  on  the  plaintiff  in 
error  to  show  that  the  summons  did  not  leave  the  clerk's 
office  until  n^.ore  than  one  year  after  filing  the  complaint. 
This  it  utterly  fails  to  do. 

ARGUMENT. 


Plaintifi-   in  error's  appeal  rests  solely  upon 

THE  CLAIM   THAT  THE  JUDGMENT   IS  VOID  ON   ITS   FACE. 

Otherwise  it  must  be  admitted  that  plaintiff  in 

ERROR  WAS  GUILTY  OF  LACHES  IN  PERMITTING  FOUR 
YEARS  AND  NINE  MONTHS  TO  INTERVENE  BETWEEN  THE 
DATE  OF  THE  ENTRY  OF  THE  DEFAULT  OF  THE  DISTRICT 
AND  THE  DATE  OF  THE  MOTION  TO  SET  ASIDE  THE 
DEFAULT. 

The  contention  of  the  plaintiff  in  error  is  founded 
upon  a  theory  that  the  judgment  is  void  upon  the  face 
of  the  record.  In  other  words,  that  the  judgment  roll 
shows  upon  its  face  such  a  lack  of  jurisdiction  of  the 
person  of  the  defendant  that  the  judgment  is  an  abso- 
lute nullity.  Plaintiff  in  error  has  no  standing  in  court 
to  be  heard  upon  any  question  upon  the  merits  of  the 
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case  or  go  into  the  procedure  in  the  case  on  account 
of  the  fact  that  so  many  years  intervened  between  the 
entry  of  the  default  of  the  plaintiff  in  error  and  the 
making  of  the  motion  to  set  aside  the  default.  In  sup- 
port of  this  contention  it  will  suffice  to  call  the  court's 
attention  to  People  v.  Davis,  143  Cal.  676,  where  the 
court  said: 

"It  is  well  settled  that  a  court  has  no  power  to 
set  aside  or  vacate  on  motion  a  judgment  not 
void  upon  its  face  unless  the  motion  is  made  with- 
in a  reasonable  time,  and  it  is  definitely  determined 
that  such  time  will  not  extend  beyond  the  limit 
fixed  by  section  473  of  the  Code  of  Civil  Pro- 
cedure, which  in  no  case  exceeds  one  year.  It  is 
also  well  settled  law  that  a  judgment  is  not  void 
upon  its  face  unless  its  invalidity  is  apparent  from 
an  inspection  of  the  judgment  roll.  It  is  hardly 
necessary  to  cite  authorities  to  sustain  these  prop- 
ositions." 

We  also  refer  the  court  to  the  case  of   People  v. 

Mulchy,    159   Cal.    35,   where   the   court   approves   the 

foregoing  rule,  and  says: 

"There  can  be  no  doubt  of  the  correctness  of 
the  rule  announced  in  the  above  cited  case,  and  it 
therefore  becomes  our  duty  to  scan  the  judgment 
roll  and  see  whether  or  not  invalidity  of  the  judg- 
ment is  apparent  from  an  inspection  thereof." 

Again    the    Pcrris    Irrigation    District    (plaintiflf    in 

error)  was  "out  of  court,"  on  account  of  its  failure  to 

appear  in  the  action.     The  effect  of  a  default  is  shown 

in  the  recent  case  of  Title  Ins.  &  Trust  Co.  v.  King 

etc.  Co.,  162  Cal.  44.     The  court  said: 

"A  default  is  entered  by  the  clerk  or  by  the 
court  at  the  instance  of  the  adverse  party.  It  is  a 
proceeding  against   the  delinquent   party.     A  de- 
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fault  cuts  off  the  defendant  from  making  any  fur- 
tlier  opposition  or  objection  to  the  rehef  which 
l)laintitY"s  C()nij)laint  sliows  he  is  entitled  to  de- 
mand. A  defendant  a,^ainst  whom  a  default  is 
entered  is  out  of  court  and  not  entitled  to  take 
any  further  steps  in  the  cause  affecting  plaintiff's 
right  of  action."' 

Can  it  be  said  that  a  defendant  who  has  permitted 
so  many  years  to  elapse  after  a  default  is  entered 
against  it,  could  nevertheless  come  into  court  by  a 
special  appearance  and  procure  a  dismissal  of  the 
action  on  the  ground  that  the  clerk  did  not  give  the 
sununons  to  the  marshal  within  one  year  after  the  date 
of  filing  the  complaint,  and  at  the  same  time  admit 
that  the  clerk  performed  all  of  the  duties  imposed  upon 
him  by  law? 

And  this  in  the  absence  of  any  showing  that  the 
district  had  no  actual  notice  of  the  bringing  of  the 
action  and  the  default.  For  anything  that  appears  in 
the  record  the  plaintiff  in  error  may  have  had  actual 
knowledge  of  the  bringing  of  the  action  from  the  date 
of  the  filing  of  the  complaint. 

What   Constitutes   the  Judgment   Roll. 

Section  670  of  the  Code  of  Civil  Procedure  of  Cali- 
fornia provides  that  in  cases  like  these  the  judgment 
roll  shall  consist  of  ( i )  the  summons  with  the  affidavit, 
or  proof  of  service;  (2)  the  complaint  with  a  memo- 
randum endorsed  thereon  that  the  default  of  the  de- 
fendant in  not  answering  was  entered;  (3)  a  copy  of 
the  judgment. 

Rule  16  of  the  Rules  of  Practice  of  the  United  States 
Circuit  Court  for  the  Ninth  Circuit,  Southern  District 
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of  California,  provides  that  in  cases  like  these  the 
judgment  roll  shall  consist  of  (i)  the  summons  with 
the  proof  of  service;  (2)  the  complaint  and  a  copy  of 
the  entry  of  the  default  of  the  defendant;  (3)  a  copy 
of  the  judgment. 

It  will  be  seen  that  ])y  this  rule  the  judgment  roll 
in  this  case  is  practically  the  same  as  that  provided  by 
the  state  practice. 

The  facts  then,  so  far  as  material  to  this  appeal,  are 
shown  in  the  foregoing  statement  of  facts. 

The  plaintiff  in  error's  contention  is  that  because  the 
return  of  service  of  summons  by  the  marshal  shows 
that  the  marshal  received  the  summons  more  than  a 
year  after  the  complaint  was  filed  that  no  summons  was 
issued  within  a  year,  and  that  for  this  reason  the  judg- 
ment entered  is  a  nullity — that  is,  absolutely  void  and 
not  merely  voidable. 

Sufficient  Under  Laws  of  California. 

There  can  be  no  question  but  that  the  issuance  and 
service  of  the  summons  conformed  to  the  California 
practice  as  established  by  the  Code  of  Civil  Procedure. 

Section  405  of  the  Code  of  Civil  Procedure  pro- 
vides that  actions  are  commenced  by  filing  the  com- 
plaint. 

Section  406  of  the  Code  of  Civil  Procedure  provides 
that  a  summons  may  be  issued  by  the  clerk  at  any  time 
within  one  year  thereafter. 

Section  407  of  the  Code  of  Civil  Procedure: 

"Summons,  How  Issued,  Directed,  and  What 
TO  Contain.     The  summons  must  be  directed  to 
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the    defendant,    sij^ned    by    the    clerk,    and    issued 
under  the  seal  of  the  eourt,  and  must  contain: 

I.  Tlie  names  of  the  parties  to  the  action,  the 
court  in  which  it  is  hnnij^^ht,  and  the  county  in 
wliicli  the  comi)laint  is  filed,  etc." 

Section  581a  of  the  Code  of  Civil  Procedure  pro- 
vides that  actions  shall  be  dismissed  unless  summons 
shall  have  issued  within  one  year  and  shall  have  been 
served  and  return  made  within  three  years  after  the 
commencement  of  the  action. 

Under  the  laws  of  California  a  summons  is  issued 
when  the  clerk  has  performed  all  of  the  acts  which  the 
law  requires  that  he  should  perform,  namely,  when 
he,  the  clerk,  has  sijs^ned  the  summons  and  attached 
the  seal  of  the  court  thereto. 

CowELL    v.    Stuart,    69    Cal.    525,    completely 

ANSWERS     THE     QUESTION     RAISED     BY     PLAINTIFF     IN 
ERROR. 

In  the  case  of  Cowell  v.  Stuart,  69  Cal.  525,  the  ques- 
tion of  issuance  was  directly  decided  by  the  court.  The 
court  spoke  of  the  6th  day  of  November,  1882,  as 
being  the  day  that  a  summons  was  duly  signed  and 
sealed,  and  afterwards  referred  to  this  date  by  saying: 
"Within  a  year  thereafter  (the  date  of  filing  of  the 
complaint)  the  summons  was  issued  by  the  officer 
charged  by  law  with  the  duty  of  issuing  it,  namely, 
the  clerk." 

An  examination  of  the  transcript  shows  that  sum- 
mons was  dated  November  6,  1882,  and  that  it  was 
received  bv  sheriflfs  as  follows: 
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By  the  sheriff  who  served  Stuart  and  Elder,  De- 
cember 20,  1882. 

By  the  sheriff  who  served  defendant  Scheller,  Febru- 
ary 26,  1883; 

And  by  the  sheriff  who  served  defendant  Steele, 
January  19,  1883. 

If  a  summons  is  only  issued  when  delivered  to  the 
officer  then  in  this  case  it  was  issued  three  times! 

The  facts  are  as  follows: 

The  action  was  brought  on  promissory  notes  against 
five  defendants.  The  complaint  was  filed  November  9, 
1 88 1.  On  November  6,  1882,  a  summons  was  duly 
issued  by  the  clerk.  But,  as  stated  by  the  court, 
"Neither  fJie  summons  nor  a  copy  of  the  complaint 
was  served  or  placed  in  the  hands  of  the  sheriff  for 
service  until  after  the  expiration  of  one  year  from  the 
time  the  complaint  zvas  Hied,  nor  was  there  any  ap- 
pearance within  the  year  by  either  of  the  defendants." 

On  this  account  the  issuance  of  the  summons  was 

attacked  by  the  defendants.     However,  citing  sections 

405-6  of  the  Code  of  Civil  Procedure,  the  court  said: 

"When  the  clerk  in  the  present  case  delivered  to 
the  plaintiff's  attorney  a  summons  duly  signed  and 
sealed,  he  had  performed  every  act  it  was  essential 
for  him  to  perform  in  the  matter.  The  action  was 
commenced  by  the  filing  of  the  complaint  and 
within  a  year  thereafter  the  summons  was  issued 
by  the  officer  charged  by  the  law  with  the  duty  of 
issuing  it,  namely,  the  clerk.  *  *  *  \\'hen  the 
officer  who  is  charged  with  the  duty  of  issuing 
the  summons  has  done  all  that  the  laiv  requires 
him  to  do,  zve  can  see  no  ground  for  holding  that 
the  summons  is  not  issued." 
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W'c  contend  that,  as  Judg^e  W^ellborn  says,  "The  issue 
raisetl  at  this  hearing  depends  upon  the  law  of  CaH- 
fornia,  Rev.  St.  U.  S.,  Sec.  914,"  the  defendant  in  error 
had  a  right  to  rely  upon  this  decision  of  the  Supreme 
Court  of  California,  construing  the  laws  of  California 
relating  to  the  issuance  of  summons  and  it  would  be 
contrary  to  all  sense  of  justice  if  the  Perris  Irrigation 
District  could  permit  a  default  to  be  taken  against  it 
and  then  nearly  five  years  thereafter  move  to  set  it 
aside  upon  the  ground  that  the  summons  was  not  given 
to  the  marshal  until  after  one  year  from  the  date  of  the 
filing  of  the  complaint,  and  at  the  same  time  conceding 
that  the  clerk  performed  his  duty  in  luaking  out  and 
attesting  the  sinmiions  ivithin  year.  In  the  examina- 
tion of  the  records  in  this  case,  let  us  see  what 
the  clerk  of  the  court  did.  He  took  the  com- 
plaint in  this  action  and  filed  it  on  the  29th  day  of 
December,  1904;  thereafter,  to-wit,  on  the  i6th  day 
of  December,  1905,  he  prepared  a  summons,  placed  the 
seal  of  the  court  thereon,  signed  his  name  [see  tran- 
script, folio  20].  Now  this  is  all  he  was  required  to 
do.    The  statute  of  California  says : 

"The  summons  must  be  directed  to  the  defend- 
ant, signed  by  the  clerk,  and  issued  under  the  seal 
of  the  court  and  must  contain  *  *  *."  (Sec. 
407,  C.  C.  P.) 

There  is  not  one  word  in  this  statute  or  any  United 
States  statute,  that  the  clerk  must  deliver  it  to  the 
marshal.  The  only  requirement,  after  the  summons 
has  been  prepared  by  the  clerk,  is  that  it  must  be  served 
within  three  years  from  the  date  of  the  filing  of  the 
complaint.     The  records  of  the  clerk's  office  show  the 


—12— 

date  of  the  issuance  of  the  summons.  Inasmuch  as  the 
law  gives  three  years  to  serve  the  summons,  what  pos- 
sible difference  can  it  make  to  a  defendant  where  the 
summons  is  lodged  from  the  time  that  it  is  attested  by 
the  clerk  and  the  time  it  is  actually  served? 

Shall  a  judgment  for  $27,008.28  fall  because  the 
clerk  of  the  court  did  not  perform  some  act  not  re- 
quired of  him?  And  at  the  instance  of  a  defendant 
who  made  no  objection  until  nearly  five  years  had 
elapsed  after  the  entry  of  its  default. 

The  plaintiff  in  error  is  in  a  very  awkward  position 
to  complain  of  laches.  It  does  not  explain  or  attempt 
to  explain  its  laches  of  nearly  five  years  in  allowing  a 
default  to  remain  undisturbed,  and  makes  no  showing 
that  it  did  not  know  of  the  entry  of  the  default. 

On  page  1 1  of  the  brief  of  the  plaintiff  in  error,  we 

find  the  following: 

"Moreover,  it  is  the  policy  of  the  courts,  that 
all  matters  before  them  should  be  expedited  in 
order  that  their  records  may  not  be  encumbered 
with  dormant  and  stale  matters." 

And  yet  the  records  in  this  case  show  that  plaintiff' 
in  error  was  served  with  summons  on  the  9th  day  of 
July,  1907,  and  its  default  was  entered  on  the  12th  day 
of  September,  1907,  and  this  default  remained  unques- 
tioned by  the  Perris  Irrigation  District  for  nearly  five 
years.  Why  didn't  the  Perris  Irrigation  District  help 
the  courts  by  bringing  an  early  hearing  on  its  motion 
to  set  aside  the  summons,  if  it  is  "the  jx)Iicy  of  the 
courts  that  all  matters  before  them  should  be  expe- 
dited"?    After   defaults   are   entered   and   allowed   to 
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remain  undisiurbed  for  so  many  years,  are  they  then 
••dormant  and  stale  matters."  or  when  do  tliey  become 
such  ? 

Rule   7   of   thk    Unitkd    States   Circuit    Court, 
Southern   District  op  California. 

••Rule  7.  Dismissal  of  Actions — Failure  to 
Prosecute— V\  hcnevcr  a  comijlainant  shall  fail  to 
have  process  issued  uikju  any  complaint  hereafter 
hied  m  this  court,  within  one  year  after  the  filing 
thereof  against  any  defendant  named  therein,  who 
has  not  voluntarily  made  a  general  appearance  in 
the  action,  or  who  shall  fail  to  make  a  bona  fide 
effort  to  procure  service  of  summons  upon  such 
defendant  within  sixty  days  after  the  issuing  there- 
of, such  defendant  may,  upon  due  notice  to  the 
complainant,  ha\e  said  complaint  dismissed  for 
want  of  ])rosecution;  but  this  rule  shall  not  affect 
the  right  of  the  court  to  dismiss  actions  for  want 
ot  prosecution  in  other  proper  cases." 

But  here  the  Perris  Irrigation  District  was  "out  of 
court"  and  could  give  no  notice. 

So  far  as  we  know  no  statute  has  been  enacted  by 
the  congress  of  the  United  States  requiring  a  summons 
in  actions  like  these,  to  be  issued  within  one  year,  or 
requiring  its  service  within  any  given  time.  Plaintiff 
in  error  must,  therefore,  rely  upon  the  above  rule  of 
court,  and  upon  the  requirement  that  all  service  of 
process  in  United  States  courts  shall  be  by  the  marshal. 

We  contend  that  a  judgment,  to  be  absolutelv  void 
upon  the  face  of  the  record,  that  is  upon  the 
judgment  roll,  must  show  a  failure  to  comply  with  some 
positive  enactment  of  the  legislative  body,  or  some 
fundamental  law,  otherwise,  if  the  judgment  were  sued 
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upon  in  another  court  or  in  another  state,  the  question 
of  its  vaHdity  or  invaHdity  would  depend  upon  proof 
of  the  rules  of  this  court.  In  other  words,  the  defect 
would  not  appear  upon  the  face  of  the  record  without 
the  proof  of  other  matters. 

Again,  we  contend  that  Rule  7  necessarily  contem- 
plates an  application  to  the  court  to  dismiss  the  action 
upon  notice  for  want  of  prosecution.  This  being  so  it 
is  an  application  to  the  jurisdiction  of  the  court.  This 
rule  does  not  go  to  the  extent  of  section  581a  of  the 
Code  of  Civil  Procedure  of  California,  which  provides 
that  if  summons  is  not  served  and  return  made  within 
three  years,  no  further  proceeding  shall  be  had,  and 
which  has  been  held  to  deprive  the  courts  of  California 
of  jurisdiction  to  proceed  in  such  cases.  But  it  is  neces- 
sarily an  application  to  exercise  its  jurisdiction,  and  if 
so  the  decision  of  the  court  made  in  the  exercise  of  its 
jurisdiction  is  subject  to  be  reviewed  upon  appeal,  and 
does  not  make  a  judgment  void  upon  the  face  of  the 
record. 

Section  914  of  the  Revised  Statutes  provides: 

"The  practice,  pleadings  and  forms  and  modes 
of  proceedings  in  civil  cases  other  than  equity  and 
admiralty  causes  in  the  circuit  and  district  courts, 
shall  conform  as  near  as  may  be,  to  the  practice, 
pleadings  and  forms  and  modes  of  proceeding  ex- 
isting at  the  time  in  like  cases  in  the  courts  of 
record  of  the  state  within  which  such  circuit  or 
district  courts  are  held,  any  rule  of  court  to  the 
contrary  notivithstanding." 

First:  Does  Rule  7  of  the  Circuit  Court  of  the 
Ninth  Circuit,  Southern  District  of  California,  require 
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the  dismissal  of  tliese  actions,  and  does  said  Rule  7 
apply  to  the  service  of  summons  to  the  exclusion  oi 
sections  406,  581  and  581a  of  the  Code  of  Civil  Pro- 
cedure of  the  state  of  California? 

At  the  time  this  action  was  brought  the  Code  of 
Civil  Procedure  of  California  provided  that  an  action 
was  commenced  by  the  filing  of  the  complaint,  that  a 
summons  must  issue  within  a  year  thereafter  and  that 
it  must  be  served,  returned  and  filed  within  three  years 
from  the  time  the  complaint  was  filed.  In  this  case  the 
defendant  in  error  is  strictly  within  the  rules  prescribed 
by  the  Code  of  Civil  Procedure  of  California. 

We  believe  that  we  are  strictly  within  said  Rule  7 
of  the  Circuit  Court  in  the  issuing  of  process.  We 
also  claim  that  it  is  not  the  intent  of  this  rule  to  permit 
a  defendant  to  come  in  many  years  after  service  and 
move  to  dismiss  the  action  because  the  service  was  not 
made  within  sixty  days.  Certainly  this  rule  does  not 
supersede  the  above  direct  provision  of  the  California 
Code.  We  believe  also  that  the  true  intent  of  the  rule 
is  to  give  the  defendant  a  summary  remedy  by  apply- 
ing for  dismissal  and  prevent  a  plaintiff  from  filing  a 
complaint  and  keeping  an  action  alive  against  a  de- 
fendant indefinitely.  We  claim  if  ivas  nez'er  intended 
to  apply  to  cases  like  those  before  the  court  ivhcre  the 
plaintiffs  have  for  so  many  years  been  actively  engaged 
in  strenuous  efforts  to  bring  the  cases  to  a  final  Ji ear- 
ing and  determination. 

Some  California  Cases. 

In  the  case  of  Churchill  v.  Woodworth,  84  Pac.  155 
(Cal.),  the  court  spoke  of  the  issuance  of  the  summons, 
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saying:  "On  November  12,  1902,  summons  was  issued 
upon  the  original  complaint." 

We  made  an  examination  of  the  transcript  at  the 
Los  Angeles  County  Law  Library  and  found  that  the 
summons  was  dated  November  12,  1902,  and  was  re- 
ceived by  the  sheriff  December  25,  1902. 

It  will  be  seen  that  the  court  always  speaks  of  the 
date  of  the  summons  as  being  the  issuance  of  the  sum- 
mons. 

In  Alodoc  V.  Superior  Court,  128  Cal.  255,  the  court 
said: 

"The  summons  was  issued  upon  the  complaint 
September  4,  1897,  and  a  copy  of  the  complaint 
was  served  upon  the  defendant  August  7,   1899." 

An  examination  of  the  transcript  shows  that  the 
summons  was  dated  September  4,  1897,  but  that  it  was 
not  received  by  the  sheriff  until  August  3,  1899 — ■ 
nearly  tzvo  years  after  its  issuance. 

In  the  case  of  Sharpstein  v.  Eels,  132  Cal.  507,  the 

court  said: 

"The  summons  was  issued  October  26,  1895, 
but  was  not  served  until  February  6,  nor  returned 
until  February  17,  1900." 

An  examination  of  the  transcript  shows  that  the 
summons  was  dated  October  26,  1895,  but  that  it  was 
not  received  by  the  sheriff  until  January  29,  1900.  In 
the  briefs  the  parties  all  seem  to  concede  that  the  date 
of  issuance  was  the  date  of  the  summons. 

In  Kennedy  v.  Mulligan,  136  Cal.  556,  the  complaint 
was  filed  May  29,  1896.    The  summons  was  dated  May 
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22,  i897-     See  transcript  S.  F.  No.  2016.     Tlie  service 

was  made  March  24,  1898. 

'I'lic  Supreme  Court  said: 

"The  summons  i^.'as  issued  zcitliiii  the  year  and 
served  within  less  than  a  year  thereafter.  No 
injury  appears  to  have  resulted  to  defendant,  nor 
was  lie  prevented  by  the  delay  from  paying  the 
judgment." 

Fitman  on  (.'ode  Summons  says: 

*'By  issuing  a  summons  we  are  not  to  be  under- 
stood as  meaning  its  delivery  to  the  sheriff  or  other 
pro])er  officer  for  service.  As  we  understand  it,  a 
summons  is  issued  when  it  is  prepared,  signed  by 
the  clerk,  and  sealed  with  the  court  seal,  and  is  in 
all  respects  complete  for  delivery  to  a  proper  officer 
for  service."     (Page  8.) 

In  Alderman  on  Judicial  Writ  and  Process  the  author 
says,  in  speaking  of  the  date  of  the  summons:  "Such 
date  is  pritna  facie  evidence  of  the  date  when  it  is 
issued." 

In  re  James,  99  Cal.  374:  A  collateral  attack  upon 
a  decree  of  divorce  rendered  by  the  Circuit  Court  of 
Missouri  upon  constructive  service  of  process.  This 
decree  of  the  Circuit  Court  of  Missouri  was,  by  the 
Supreme  Court  of  California,  held  to  be  good  as  against 
a  collateral  attack.  The  contention  was  that  no  process 
was  ever  issued  ]:)y  the  Missouri  court  for  the  reason 
that  the  order  which  constitutes  the  process  was  not 
signed  by  the  clerk. 
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Cases  Outside  of  California.  ' 

We  particularly  call  attention  to: 

Webster  v.  Sharpe,  ii6  N.  C.  466,  and 
Currie  v.  Hawkins,  118  N.  C.  593. 

In  the  Webster  case  the  court  says: 

"The  presumption  is  that  it  issued  at  the  time 
it  bears  date,  and  the  l)urden  is  on  defendant  to 
show  that  it  did  not." 

In  the  case  at  bar  the  plaintiff  in  error  does  not  at- 
tempt to  assume  this  burden  and  has  made  no  showing 
whatever. 

In  the  Currie  case  the  court  says: 

"There  remains  to  be  disposed  of  the  plea  of  the 
statute  of  limitations.  The  date  of  the  issue  of  a 
summons  when  the  matter  is  in  dispute,  depends 
upon  the  facts  connected  therewith.  The  pre- 
sumption is  in  favor  of  its  having  been  issued  at 
the  time  it  bears  date.  The  defendant  has  intro- 
duced no  testimony  in  this  case  tending  to  show 
the  issuing  of  the  summons  was  in  fact  after  the 
date  mentioned  therein,  and  he  relied  simply  upon 
the  fact  that  flic  sheriff's  return  sJwzved  that  it 
zi'as  received  tn'o  months  and  a  haif  after  its  date, 
to  prove  that  it  was  not  issued  on  the  day  of  its 
date,  lliis  fact  alone  does  not  rebut  the  presump- 
tion that  the  summons  was  issued  at  the  time  of 
its  date." 

United  States  Statutes  and  Cases. 

Section  911  of  the  Revised  Statutes  provides: 

"All  writs  and  process  issuing  from  the  courts 
of  the  United  States  shall  be  under  the  seal  of  the 
court  from  zvhich  they  issue  and  shall  be  signed 
by  the  clerk  thereof." 
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Section  912  provides: 

"All  process  issued  from  the  courts  of  the 
United  States  shall  bear  teste  from  the  dale  of 
sueh   issue." 

If  summons  is  not  issued  until  driven  to  tlie  marshal 
then  it  nuist  be  t^iven  to  him  the  day  it  is  dated  to 
comply  with  this  section. 

If  counsel's  contention  be  upheld  then  the 
judgments  in  numberless  cases  would  be  invali- 
DATED BECAUSE  THE  DATE  OF  THE  TESTE  AND  THE  DATE 
OF  THE  RECEIPT  OF  THE  PROCESS  BY  THE  MARSHAL 
WOULD   HAVE   TO   BE   THE  SAME   TO   AVOID   ATTACK. 

We  believe  that  in  the  federal  courts  of  the  United 
States  there  are  hundreds  of  adjudicated  cases  which, 
if  the  contention  of  the  plaintiff  in  error  is  correct, 
could  be  opened  any  time  and  motions  made  to  set  aside 
the  judgments  upon  the  ground  that  while  the  date  of 
the  summons  is  attested  by  the  clerk  within  one  year 
of  the  filing  of  the  complaint,  nevertheless,  its  actual 
delivery  to  the  marshal  was  after  the  expiration  of  the 
year. 

If  such  be  the  law  judgments  of  great  import 
throughout  the  United  States,  rendered  years  ago  and 
since  acted  upon,  are  void  on  their  face  and  can  he  and 
are  now  subject  to  collateral  attack. 

In  construing  section  911   of  the   Revised  Statutes, 

the  court  in  Leas  v.  Alerriam,  132  Fed.  512,  said: 

"I  think  section  911  means  no  more  than  that 
when  a  writ  of  process  issues  from  a  federal  court 
it  nmst  be  signed  by  the  clerk  and  shall  be  authenti- 
cated in  the  uiauncr  tlicreiu  set  out." 
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No  duty  is  imposed  on  the  clerk  to  also  deliver  it  to 
the  marshal  before  he  can  say  he  has  issued  it. 

In  Jewett  v.  Garrett,  Circuit  Court,  D.,  New  Jersey, 

47  Fed.  Rep.  625,  the  court  said: 

"The  statute  governing  the  issue  of  writs  and 
process  from  the  courts  of  the  United  States  re- 
quires that  such  writs  and  process  shall  be  under 
the  seal  of  the  court,  and  shall  be  signed  by  the 
clerk  thereof  (Rev.  St.  U.  S.,  Sec.  911) ;  and  there 
is  a  further  requirement  that  all  process  must 
bear  teste  from  the  day  of  its  issue  (Id.,  Sec.  912). 
Other  than  in  these  necessary  particulars,  neither 
the  form  of  the  writ  or  process,  nor  its  contents, 
nor  the  manner  of  its  delivery  to  the  marshal  for 
service,  nor  its  formal  drafting,  is  sought  to  be 
controlled,  or  affected  by  any  legislation  of  con- 
gress, further  than  to  ordain  generally  that  the 
writ  shall,  as  to  those  particulars,  as  far  as  pos- 
sible, harmonize  with,  and  be  similar  to,  the  writs 
and  processes  obtaining  under  the  code  of  pro- 
cedure of  the  state  in  which  the  court  has  jurisdic- 
tion." 

In  the  case  of  Van  Dresser  v.  Oregon  etc.  Company, 

48  Fed.  205,  the  court  said: 

"The  laws  of  the  state  providing  for  the  service 
of  process  of  the  state  courts  in  actions  at  law 
furnish  the  rules  for  procedure  in  such  cases  in 
this  court,  so  that  whatever  would  be  lawful  serv- 
ice of  process  to  bring  a  party  into  court  if  the 
action  were  in  court  of  competent  jurisdiction 
under  the  state  government,  is  lawful  and  suffi- 
cient for  the  purpose  in  actions  commenced  in  this 
court." 

Cases  Cited  by  Plaintiff  in  Error. 

We  have  examined  the  cases  referred  to  in  the  brief 
of  plaintiff  in  error,  but  they  are  not  applicable  to  the 
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case  now  before  the  court.  Most  oi  the  cases  arise  in 
jurisdictions  where  tlie  summons  or  writ  is  made  out 
!)>•  the  attorney  tor  the  plaintiff  and  where  it  is  lield 
that  an  action  is  conuncuccd  "a'hcn  the  siiiiniions  is 
issued  and  where  it  is  important  to  determine  wlien  an 
action  is  commenced  so  as  to  save  tlie  statute  of  hnii- 
tations.  In  Cahfornia  an  action  is  commenced  when 
a  complaint  is  filed.  These  cases  turn  upon  tiie  ques- 
tion of  intention,  if  it  is  shown  that  liierc  was  a  boiia 
fide  definite  ititention  to  brin^-  the  action  at  the  time 
the  writ  or  summons  was  made  out  and  signed  by  the 
attorneys  for  |)laintiff  or  by  the  clerk,  the  writ  is  con- 
sidered issued,  'i  he  real  point  in  these  cases  is  that 
a  plaintiff  cannot  sue  out  a  writ  or  have  a  summons 
issued  and  keep  his  claim  alive  so  as  to  bar  the  statute 
of  limitations,  or,  in  other  words,  so  as  to  commence 
an  action  until  the  proceedings  have  passed  the  place 
where  the  plaintifif  or  his  attorney  can  suppress  them 
and  prevent  any  suit  being  commenced.  These  cases 
cannot  apply  to  the  specifications  of  error  now  before 
the  court  because  this  action  was  commenced  by  the 
filing  of  flic  complaint,  ft  is  so  provided  by  the  rule 
of  the  Circuit  Court  and  by  the  statutes  of  California. 
Hie  following  are  all  of  the  cases  cited  by  defendant 
and  they  fully  bear  out  our  position  and  are  not  in 
point  upon  the  matters  now  before  the  court. 

Hekla  Insurance  Co.  v.  Schroeder,  9  111.   App. 
472. 

This  case  holds  that  an  action  is  not  commenced 
until  summons  is  sued  out,  and  that  summons  is  not 
considered  legally  sued  out  until  it  is  delivered  to  the 
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sheriff  with  the  authority  to  make  service,  or  it  is 
transmitted  to  him  for  that  purpose.  The  mere  mak- 
ing out,  signing  and  seahng  the  summons  by  the  clerk 
and  dehvering  to  plaintiff  or  his  attorney,  is  not  the 
commencement  of  any  suit  so  as  to  save  the  bar  of  the 
statute  of  limitations. 

We  understand,  however,  that  in  Illinois  a  summons 
can  precede  the  filing  of  the  complaint  or  declaration, 
so  that  it  is  within  the  power  of  plaintiff  or  his  attorney 
to  suppress  the  action  at  any  time  prior  to  the  delivery 
of  the  summons  to  the  sheriff  with  authority  to  serve  it. 
Pease  v.  Richie,  132  111.  638,  24  N.  E.  433. 

The  statute  provides  that  a  judgment  of  a  court  of 
record  shall  be  a  lien  on  the  real  property  of  the  person 
against  whom  it  is  obtained,  in  the  county  for  which 
the  court  is  held,  for  seven  years  from  the  time  it  is 
rendered;  but  provided,  that  when  execution  is  not 
issued  on  a  judgment  within  one  year  from  the  time 
it  becomes  a  lien,  it  shall  thereafter  cease  to  be  a  lien. 
*  *  *  Xhe  clerk  made  out  an  execution  within  the 
year;  but  it  was  never  delivered  to  the  sheriff  to  exe- 
cute, and  when  found,  an  endorsement  was  found  on 
the  back  of  the  execution,  "Not  called  for." 

Held  not  a  compliance  with  the  statute. 

The  statute  requires  something  more  than  the  mere 
writing  of  an  execution  by  the  clerk  and  placing  it 
among  the  files  in  his  office. 

Mills  V.  Corbitt,  8  How.  Pr.  500. 

Statute  provided  that  an  attachment  could  issue  at 
any  time  after  summons  was  issued,  and  it  was  held 
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that  if  the  summons  was  made  out  and  signed  l)y  the 
attorney,  with  the  actual  intention  of  having  the  same 
served,  it  w^as  not  necessary  that  it  he  dehvered  lo  ilie 
slierifT  prior  to  tlic  issuing  of  the  attachment.  W  c 
think  the  case  turns  on  the  (|uestion  of  intention. 
Ross  V.  Luther,  4  Cowan  (N.  V.)  158. 

Action  of  del)t  against  llic  slicriff  for  escape  of 
prisoner  from  the  jail  limits. 

Writ  had  been  filled  up  sometime  previous  and  left 
with  clerk  in  the  office  of  the  plaintiff's  attorney  to  be 
issued  when  he  could  ascertain  that  prisoner  was  off 
the  limits.  There  was  not  an  absolute  intention  that 
the  writ  should  be  delivered  to  the  coroner  in  the  first 
instance.  It  was  committed  to  the  clerk  of  the  attorney 
to  exercise  his  discretion.  This  discretion  cannot  be 
committed  to  an  agent  or  messenger,  and  the  suit  was 
not  commenced  until  the  actual  delivery  to  the  coroner. 
White  V.  Johnson,  27  Ore.  282,  40  Pac.  511. 

The  real  question  decided  in  this  case  is  that  no 
proper  summons  was  issued  and  served  upon  the  execu- 
trix of  a  defendant  who  had  died  after  the  filing  of  the 
complaint. 

The  court,  however,  takes  up  the  question  of  the 
proper  issuance  of  an  attachment,  and  holds  that  under 
the  laws  of  Oregon,  which  provide  that  an  attachment 
cannot  issue  until  after  a  summons  is  issued,  that  sum- 
mons is  not  issued  until  delivery  to  the  sheriff.  It  will 
be  noticed,  however,  that  in  Oregon  a  summons  is 
made  out  and  signed  by  the  plaintiff  or  his  attorney 
and  not  by  the  clerk.    We  claim,  this  case  only  goes  so 
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far  as  to  hold  that  the  proof  of  intention  to  issue  sum- 
mons is  estabhshed  by  its  deHvery  to  the  sheriff,  and 
falls  within  the  same  rule  as  the  other  cases  cited  by 
defendant,  that  the  issuance  of  the  summons  is  a  ques- 
tion of  intention.  It  may,  however,  be  construed  as 
going  further  in  holding  what  can  be  considered  evi- 
dence of  such  intention. 

Conclusion. 
We  contend: 

(a)  That  counsel  for  plaintiff  in  error  has  failed 
to  establish  the  invalidity  of  the  judgment. 

(b)  That  the  defendant  in  error  complied  with  the 
statutes  of  California  in  causing  the  summons  to  be 
issued  by  the  clerk  December  i6th,  1905 — within  one 
year  from  the  date  of  the  filing  of  the  complaint  (De- 
cember 29th,  1904),  and  caused  the  same  to  be  served 
July  7th,  1907,  within  three  years  from  the  date  of 
filing  the  complaint. 

(c)  That  the  court  below  properly  refused  to  set 
aside  the  default  of  the  district  entered  September  12, 
1907,  in  view  of  the  fact  that  the  application  therefor 
was  not  made  until  June,  1912 — nearly  live  years  after 
the  entry  of  the  default,  and  no  showing  has  been  made 
that  such  refusal  was  an  abuse  of  discretion. 

That  plaintiff  in  error  has  not  shown  that  Judge 
Wellborn  was  in  error  in  rendering  the  following  de- 
cision : 

"The  issue  raised  at  this  hearing  depends  upon 
the  law  of  California.  (Revised  Statutes  of  the 
United  States,  section  914.) 
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"The  Supreme  Court  of  said  state,  cc^nstruin^ 
scctious  405  ami  ^od  of  the  Code  of  Civil  Pro- 
cedure, has  held,  that  a  sununons  is  issued  when 
the  olVicer  charj^ed  with  its  issuance  has  done  all 
that  the  law  re(|uires  him  to  do  in  reference  there- 
to.    (Cowell  V.  v^tewart  ct  ai,  69  Cal.  525.) 

"The  doctrine  of  this  case,  so  far  from  being 
contrary  to  is  imi)liedly  sanctioned  in  Reynolds  v. 
Paj.,^e,  35  Cal.  296.  300,  where  the  court  says: 

"  'The  issuinjT  of  the  summons  intended  is  issu- 
inj^  it  acconii)anied  with  everythin^r  necessary  to 
enable  the  party,  when  he  receives  it,  to  make  it 
available  for  the  i)urpose  of  effecting  a  valid  serv- 
ice. *  *  *  ^,-,(1  ^yg  think  the  summons  not 
issued,  within  the  meaning  of  the  act,  till  all  the 
l)apers  essential  to  enable  the  plaintiff  to  make  a 
valid  i)ersonal  service  on  the  defendants,  duly  at- 
tested, are  placed  at  his  disposal.' 

"The  other  California  cases  cited  in  defendant's 
brief  do  not  relate  to  the  point  now  under  con- 
sideration ;  nor  does  Rule  7  of  this  court  in  any 
way  conflict  with  the  decision  in  Cowell  v.  Stewart, 
supra,  and  said  decision,  I  hold,  is  the  law  ap- 
l)licable  to  the  case  at  bar. 

"This  conclusion  renders  it  unnecessary  for  me 
to  review  the  other  authorities  cited  in  the  briefs 
ui  the  respective  parties." 

Respectfully  submitted, 

William  M.  Hiatt, 
Oscar  C.  Mueller, 
Attorneys  for  Defendant  in  Error. 
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In  the  Distnct  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

IN  BANKRUPTCY— No.  5025. 
In    the    Matter    of    WENATCHEE    HEIGHTS 
ORCHARD  COMPANY,  a  Corporation, 

Bankrupt. 
Petition  for  Adjudication. 
To    the    Honora^jle    Judges    of    the    Above-entitled 
Court  : 

The  petition  of  the  undersigned,  all  of  whom  are 
creditors  and  parties  in  interest  herein,  respectfully 
shows : 

^^L^hat  Wenatchee  Heights  Orchard  Company,  a 

•Page-number  appearing  at  foot  of  page  of  original  certified  Record. 
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corporation,  has  for  the  greater  portion  of  the  six 
months  next  preceding  the  date  of  the  filing  of  this 
petition  had  its  principal  place  of  business  in  the  city 
of  Seattle,  State  and  district  aforesaid,  and  owes 
debts  to  the  amount  of  One  Thousand  Dollars  and 
upwards  and  is  insolvent. 

2.  That  the  said  Wenatchee  Heights  Orchard 
Company  is  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Washington,  with  its 
principal  office  and  place  of  business  ac  Seattle,  in 
said  District,  and  that  it  is  a  business  and  commercial 
corporation  and  is  not  a  municipal  railroad,  insur- 
ance or  banking  corporation. 

3.  That  your  petitioners  are  creditors  of  the  said 
Wenatchee  Heights  Orchard  Company,  having  claims 
against  it  amounting  in  the  aggregate  in  excess  of 
securities  held  by  them  to  the  sum  of  Five  Hundred 
Dollars. 

4.  That  none  of  your  petitioners  is  entitled  to 
priority  of  payment  of  his  said  claim  within  the 
meaning  of  Section  64  (b)  of  the  United  States  Bank- 
ruptcy Act  and  amendments  thereof;  nor  has  any 
of  your  petitioners  received  a  .[4]  preference 
within  the  meaning  of  Section  60  (a)-(b)  of  said 
law  as  amended. 

5.  That  the  nature  and  amount  of  your  petition- 
ers '  claims  are  as  follows : 

(a)  That  heretofore  these  petitioners  for  value 
purchased  from  the  said  Wenatchee  Heights  Orchard 
Company  certain  real  property,  said  property  being 
situated  in  Chelan  County,  Wasliington,  and  being 
a  portion  of  what  is  known  and  designated  as  We- 
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natchee  Heights  Orcliard  Tracts,  together  with  a 
perpetual  water  right  to  irrigate  siiid  hind  to  the  ex- 
tent of  two  aere  feet  of  water  per  acre  per  year  dur- 
ing the  irrigation  season  of  each  year,  to  wit,  from 
the  first  day  of  April  to  the  first  day  of  November 
of  each  year,  as  stated  in  certain  written  contracts 
executed  and  delivered  by  the  said  Wenatchee 
Heights  Orchard  Company,  a  corjwration,  to  said 
purchasers,  and  that  numerous  and  divers  other  per- 
sons hold  water  right  deeds  and  contracts  of  like 
tenor  and  effect  from  the  said  Wenatchee  Heights 
Orchard  Company,  a  corporation,  all  of  said  deeds 
and  contracts  being  substantially  as  shown  by  Ex- 
hibit **A"  hereunto  annexed  and  hereby  referred 
to  and  made  a  part  hereof. 

(b)  That  the  lands  of  all  of  the  petitioners  herein 
are  dry  and  arid  and  require  artificial  irrigation 
to  make  such  lands,  or  any  portion  thereof,  valu- 
able for  agricultural  or  horticultural  purposes,  and 
that  such  lands  without  such  artificial  irrigation 
are  without  commercial  value  w^hatever,  and  that 
two  acre-feet  of  water  per  acre  per  annum  during 
said  irrigation  period  of  each  year  are  necessary 
for  the  irrigation  of  said  lands.     [5] 

(c)  That  the  lands  of  all  of  the  petitioners  and 
divers  and  numerous  pejsons  holding  water  right 
deeds  and  contracts  from  the  said  Wenatchee 
Heights  Orchard  Company,  a  corporation,  are 
planted  to  orchards  which  are  either  in  bearing  or 
are  coming  into  bearing  and  require  the  full  amount 
of  two  acre-feet  of  water  per  acre  per  annum  for 


4  L.  v.  Wells  vs. 

the  irrigation  thereof  during  the  irrigation  season 
of  each  year. 

(d)  That  the  irrigation  system  of  said  Wenat- 
chee  Heights  Orchard  Company,  a  corporation,  con- 
sists of  seventy-eight  shares  (or  perhaps  more)  of 
stock  in  the  Spring  Hill  Irrigation  Company,  a  cor- 
poration organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  State  of  Washington,  the 
said  Spring  Hill  Irrigation  Company  operating  and 
maintaining  an  irrigation  system  on  what  is  known 
as  Wheeler  Hill,  located  in  Chelan  County,  Wash- 
ington, in  close  proximity  to  the  lands  of  the  peti- 
tioners herein. 

(e)  That  the  interest  of  the  said  Wenatchee 
Heights  Orchard  Company,  a  corporation,  in  and 
to  the  waters  of  said  Spring  Hill  Irrigation  Com- 
pany, as  said  irrigation  is  now  maintained,  is  not 
sufficient  to  supply  petitioners  herein,  and  other 
persons  holding  said  water  right  deeds  and  con- 
tracts from  the  said  Wenatchee  Heights  Orchard 
Company,  a  corporation,  with  water  equivalent  to 
two  acre-feet  of  water  per  acre  per  annum  for  the 
land  of  the  petitioners  and  other  persons,  or  any 
substantial  part  thereof,  or  in  any  amount  exceed- 
ing one-third  of  the  amount  provided  for  in  said 
water  right  deed  and  contracts,  during  said  irriga- 
tion season. 

(f)  That  at  all  times  since  the  execution  and  de- 
livery of  said  water  right  deeds  and  contracts  the 
said  Wenatchee  Heights  Orchard  Company,  a  cor- 
poration, has  failed  and  refused  to  supply  to  the  per- 
sons entitled  thereto   water  as  provided     [6]     in 
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and  by  said  water  right  deeds  and  contrac^ts  (in- 
cluding these  petitioners)  the  amount  of  water 
named  in  said  deeds  and  contracts,  or  water  in  any 
amount  exceeding  one-third  of  the  amount  named 
in  said  deeds  and  contracts. 

(g)  That  in  addition  to  the  failure  and  refusal 
of  the  said  Wenatchee  Heights  Orchard  Company, 
a  corporation,  to  supply  the  said  lands  of  these  peti- 
tioners and  said  sundry  other  persons  with  the 
water  provided  for  in  and  by  said  water  right  deeds 
and  contracts  and  required  by  said  lands,  the  said 
Wenatchee  Heights  Orchard  Company,  a  coi'pora- 
tion,  has  failed  and  refused,  and  does  now  fail  and 
refuse  to  give  said  lands  and  the  trees  planted 
therein  and  the  other  improvements  upon  said  lands, 
the  cultivation,  pruning,  spraying  and  care  pro- 
vided for  in  said  contracts,  and  in  some  instances 
has  failed  and  refused  to  exercise  the  proper  care 
in  the  planting  of  trees  in  said  lands. 

(h)  That  the  said  Wenatchee  Heights  Orchard 
Company,  a  corporation,  has  not  paid  the  taxes  and 
assessments  upon  the  said  lands  to  the  extent  re- 
quired by  said  contracts,  and  that  the  unpaid  and 
delinquent  taxes  which  said  corporation  should  pay 
and  has  not  paid  amount  at  this  time  to  at  least 
$1,200.00,  as  will  more  fully  appear  from  the  records 
in  the  office  of  the  County  Treasurer  of  said  Chelan 
County. 

(i)  That  in  the  case  the  claims  of  the  petitioning 
creditors  are  founded  upon  express  contracts  in 
writing,  as  hereinbefore  alleged,  and  that  the  claims 
of  the   petitioners,   though   unliquidated,  are  each 
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founded  upon  said  express  contracts  and  are  prov- 
able claims  under  the  provisions  of  the  United  States 
Bankruptcy  Act  and  amendments  thereof;  that  the 
lands  of  petitioners  and  the  least  amount  of  dam- 
ages [7]  to  which  petitioners  contend  they  are 
entitled  by  reason  o:^  the  aforesaid  neglect,  failure 
and  refusal  of  said  Wenatchee  Heights  Orchard 
Company,  a  corporation,  to  perform  its  contracts 
as  hereinbefore  set  forth  are  particularly  set  forth 
in  Exhibit  "B"  hereunto  annexed  and  hereby  re- 
ferred to  and  made  a  part  hereof. 

(j)  That  in  addition  to  the  claims  mentioned  in 
said  Exhibit  "B,"  Jeane  Sage  Hotchkin,  one  of  said 
claimants,  has  a  demand  for  the  default  of  said 
Wenatchee  Heights  Orchard  Company,  a  corpora- 
tion, to  irrigate  her  said  lands  for  the  year  1909, 
which  demand  has  heretofore  been  sued  on  by  the 
said  Jeane  Sage  Hotchkin  in  the  Superior  Court 
of  the  State  of  Washington  for  said  Chelan  County, 
and  in  said  suit  liquidated  in  the  sum  of  $1,750.00, 
or  thereabouts,  and  judgment  accordingly  entered  in 
said  Superior  Court. 

(k)  That  each  and  all  of  the  claims  of  these  peti- 
tioners (except  the  $1,750.00  claim  of  the  said  Jeane 
Sage  Hotchkin)  are  in  legal  effect  the  same  as  the 
said  ^,750.00  judgment  claim  of  the  said  Jeane  Sage 
Hotchkin,  and  that  these  petitioners  do  here  and 
now  apply  to  the  Court  that  their  said  claims  (with 
the  exception  of  the  said  $1,750.00  judgment  demand 
in  favor  of  the  said  Jeane  Sage  Hotchkin)  be  liqui- 
dated in  such  manner  as  this  Court  shall  direct,  the 
petitioners  here  and  now  suggesting  to  the  Court 
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that  said  unlitiuidatod  claims  be  liquidated  at  the 
trial  of  this  cause,  if  trial  he  had;  and  that  after 
said  liquidation  said  claims  may  he  proved  and  al- 
lowed aj^ainst  the  estate  of  said  bankrupt ;  that  said 
claims  are  each  provable  demands  against  the  estate 
of  the  said  bankru])t.     [8] 

6.  And  your  petitioners  further  represent  that 
the  said  Wenatehee  Heights  Orchard  Company,  a 
corporation,  while  insolvent  and  within  four  months 
next  preceding  the  date  of  this  petition,  committed 
an  act  of  bankruptcy  in  that  heretofore  and  on,  to 
wit,  the  17th  day  of  January,  1913,  because  of  in- 
solvency, a  receiver  was  put  in  charge  of  its  prop- 
erty under  the  laws  of  the  State  of  Washington 
by  the  Superior  Court  of  the  State  of  Washington 
for  King  County,  in  that  certain  cause  then  and 
theretofore  and  now  pending  in  said  court,  entitled 
"William  P.  MeElwain  and  F.  E.  Ryer  as  Plaintiffs, 
Against  the  said  Wenatehee  Heights  Orchard  Com- 
pany, a  Corporation,  and  Others,  as  Defendants," 
said  cause  bearing  No.  91,741  upon  the  records  of 
said  court. 

Wherefore,  your  petitioners  pray  that  service  of 
this  petition,  with  a  subpoena,  may  JDe  made  upon 
the  said  Wenatehee  Heights  Orchard  Company,  a 
corporation,  as  provided  in  the  Acts  of  Congress 
relating  to  bankruptcy,  and  that  said  corporation 
may  be  adjudged  a  bankrupt  within  the  purview  of 
said  acts,  and  that  the  unliquidated  provable  claims 
of  the  petitioners  herein  against  the  said  bankrupt 
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be  liquidated  in  such  manner  and  at  such,  time  as 
this  Court  may  direct. 

J.  B.  LINCOLN, 

Petitioner. 
H.  P.  JOHNSTON, 

Petitioner. 
W.  W.  WHITE, 

Petitioner. 
RAYMUND  D.  OGDEN, 

Attorney  for  Petitioners.     [9] 

United  States  of  America, 
Western  District  of  Washington, 
Northern  Division, — ss. 

J.  B.  Lincoln,  H.  P.  Johnston  and  W.  W.  White, 
being  three  of  the  petitioners  above  named,  do 
hereby  make  solemn  oath  that  the  statements  con- 
tained in  the  foregoing  petition,  subscribed  by  them, 
are  correct. 

[Seal]  WM.  J.  TAYLOR, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle.     [10] 

Exhibit  "A"— Fruit  Land  Contract. 
It  is  hereby  agreed  by  and  between  the  Wenatchee 
Heights  Orchard  Company,  a  corporation,  herein- 
after called  the  grantor,  and  hereinafter 

called  the  grantee,  that  the  said  grantor  will  sell  to 
the  said  grantee  and  that  said  grantee  will  purchase 
of  the  said  grantor  the  following  described  tract  of 
land  situated  in  Chelan  County,  State  of  Washing- 
ton, and  particularly  described  as  follows,  to  wit: 
Tract  Number    ,   Block  Number    of 


J.  B.  Lincoln.  9 

Wonatchoc  Heipfhts  Orrliard  Trar-ts,  Cholaii  County, 
Wasliinprton,  accordin<i^  to  the  rofordod  plat  thereof, 
top:ether  with  a  perj)etual  rio^lit  appurtenant  to  said 
land  to  the  use  of  water  as  hereinafter  provided,  to- 
gether with  the  appurtenances,  on  the  following 
terms : 

First,  the  purchase  price  is dollars,  of  which 

Ihe  sum  of dollars  has  this  day  been  paid  as 

earnest,  the  receipt  whereof  is  hereby  acknowl- 
edged  by  grantor,  and   the  further  sum    of 

dollars  each  and  every  month  thereafter  until  the 
full  purchase  price  has  been  paid  at  the  office  of  the 
Treasurer  of  the  grantor,  or  at  a  depositary  desig- 
nated by  him,  on  or  before  the  firet  business  day  of 
each  calendar  month  until  fully  paid. 

Second.  The  grantor  shall  plow  and  prepare  said 
land  for  orchard  use  and  shall  plant  it  to  orchard 
of  standard  varieties  of  fruit.  Thereafter  until  full 
payment  of  said  purchase  price  and  until  the  election 
of  the  grantee  to  take  possession  as  hereinafter  pro- 
vided, the  grantor  shall  remain  in  possession  of  said 
premises  and  shall  cultivate,  irrigate,  prune,  spray 
and  care  for  the  same,  and  shall  receive  the  crops 
from  said  land  in  lieu  of  interest  on  unpaid  balance 
of  purchase  price,  taxes  and  all  assessments  which 
may  be  levied  or  may  accrue  against  said  lands  or  for 
any  part  thereof,  from  this  day  until  possession  is  de- 
livered to  the  grantee  as  hereinafter  provided,  and  as 
compensation  for  caring  for  said  premises  as  afore- 
said. 

Third.    The  grantee  may  at  any  time  elect  to  take 
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possession  of  said  premises  and  upon  such  taking  of 
possession  the  grantee  shall  pay  interest  on  deferred 
payments  at  the  rate  of  seven  per  cent  per  annum, 
and  the  grantor  shall  be  relieved  from  all  duty  of 
further  cultivating  or  caring  for  said  premises  or  the 
said  orchard,  and  from  paying  taxes  or  assessments 
thereon;  Provided,  that  if  said  grantee  shall  not  in 
any  year  have  taken  possession  of  said  premises  prior 
to  the  first  day  of  March,  in  such  year,  he  shall  not 
have  the  right  to  take  possession  until  after  the  first 
day  of  December  of  such  year;  Provided  further, 
That  the  grantee  shall  in  every  case  take  possession 
within years  after  full  pajTnent  as  aforesaid. 

Fourth.  The  grantor  agrees  to  furnish  water  for 
irrigation  purposes  for  the  said  premises  to  the 
amount  of  two  (2)  acre  feet  of  water  per  acre  for 
acres  thereof  during  the  irrigation  season  be- 
ginning April  first  and  ending  November  first  of 
each  year,  said  water  to  be  taken  from  the  ditches, 
pipes  or  flumes  of  the  grantor  either  at  the  boundary 
line  of  said  premises  or  on  said  premises  if  any  ditch, 
pipe  or  flinne  of  the, grantor  crosses  the  same,  sub- 
ject to  the  reasonable  regulation  as  to  the  place  of 
taking  and  time  and  manner  of  such  use  by  and 
under  the  supervision  of  the  water  superintendent 
of  the  grantor  and  subject  to  a  yearly  maintenance 
fee  to  be  paid  by  the  grantee  to  the  grantor  in  such 
amount  as  shall  be  fixed  by  the  grantor,  but  not  ex- 
ceeding Two  dollars  ($2.00)  per  acre.      [11] 

Fifth.  Said  land  and  water  to  be  conveyed  by  a 
good  and  sufficient  deed  to  said  grantee  when  said 
purchase  price  shall  have  been  fully  made.     Said 
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conveyance  sliall  coutiiiii  the  siime  temis,  provisions 
and  resen'atious  as  to  the  said  premises,  water 
rights,  maintenance  fee,  right  of  way,  liability,  etc., 
as  are  set  forth  in  this  contract. 

Sixth.  The  grantor  shall  not  be  held  liable  here- 
under for  any  default  or  damage  caused  by  the  act 
of  God,  inevitable  accident  or  any  extraordinary  or 
unusual  action  of  the  elements. 

Seventh.  The  grantor  reserves  the  perpetual 
right  of  way  to  construct,  maintain  and  operate  on 
and  across  said  premises  ditches,  fliunes  and  pipe 
lines  at  such  points  as  shall  be  detennined  to  be 
necessary  by  the  water  superintendent  of  said 
grantor. 

Eighth.  Time  is  of  the  essence  of  this  contract, 
and  in  case  of  a  failure  of  the  said  grantee  to  make 
any  payment  or  perform  any  covenant  herein  made, 
this  contract  shall  be  forfeited  and  determined  at 
the  option  of  the  said  grantor,  the  failure  of  the  said 
grantor  to  exercise  said  option  for  any  default  not 
to  be  construed  a  waiver  of  this  provision  as  to  any 
subsequent  default.  In  case  of  said  forfeiture  the 
grantees  shall  execute  to  the  grantor  a  quitclaim  deed 
to  all  his  rights  and  title  to  the  said  premises  in  con- 
sideration for  which  the  grantor  shall  give  its  bond 
to  the  grantee  for  the  full  amount  paid  on  this  con- 
tract, at  the  date  of  forfeiture,  less  dollars 

said  bond  to  bear  five  per  cent  per  annum  simple  in- 
terest, principal  and  interest  payable  ten  years  after 
the  date  of  issue  of  said  bonds. 

Ninth.  Where  the  words  grantor  or  grantee  ap- 
pear, it  shall  be  held  to  include  heirs,  assigns,  sue- 
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cessors  or  other  legal  representatives. 

Witness  our  hands  and  seals  in  duplicate,  this  .... 

day  of A.  D.  19. . . . 

Signed,  sealed  and  delivered  in  presence  of : 

[Seal] 

[Seal] 

[12] 

Exhibit  "B"  [List  of  Claims]. 

Claimant                        Approximate  Claim. 

Acreage. 

E.  S.  Hager 5        $  500.00 

R.  M.  Ragsdale 11  1,100.00 

A.  T.  Sutton 15  1,500.00 

John  B.  Sutherland 10  2,000 .  00 

George  W.  Steinacker 13  1,300.00 

J.  S.  Goelcher 2  400.00 

P.  F.  Vian 10  2,000.00 

J.  P.  Fitzgerald 5  1,000.00 

W.  W.  White 7  1,400.00 

F.  B.  Cosper 10  1,000.00 

W.  F.  Kuhhnan 14  2,800.00 

J.  B.  Lincoln 9  1,800.00 

R.  H.  Hotehkin 11  2,200.00 

Jean  Sage  Hotehkin 16  3,200 .  00 

D.  M.  Archibald 8  1,600.00 

J.  E.  McDowell 5  1,000.00 

E.  A.  Born 15  3,000.00 

Helmer  Johnson 5  1,000.00 

J.  L.  Bean 7  1,400.00 

H.  T.  Harding 17  3,400.00 

Edna  H.  Wosker 5  1,000.00 
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[Indorsed]:  Petition  for  Adjudication.  Piled  in 
the  United  States  District  Court,  Western  District 
of  Washington.  Jan.  18,  1913.  Frank  L.  Crosby, 
Clerk.     By  B.  O.  Wright,  Deputy.     [13] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  5025. 

In    the    Matter    of    WENATCHEE    HEIGHTS 
OKCHARD  COMPANY, 

Banki-upt. 

Order  of  Adjudication. 

At  Seattle,  in  said  District,  on  the  23d  day  of 
April,  A.  D.  1913,  before  the  Honorable  Edward  E. 
Cusliman,  Judge  of  said  Court  in  bankruptcy,  the 
petition  of  H.  P.  Johnstone,  J.  B.  Lincoln  and  W.  W. 
White,  praying  that  Wenatchee  Heights  Orchard 
Company  be  adjudged  a  bankrupt  within  the  true  in- 
tent and  meaning  of  the  Acts  of  Congress  relating 
to  bankruptcy,  and  the  answ^ers  thereto  of  said  Wen- 
atchee Heights  Orchard  Company  and  H.  F.  But- 
man.  Receiver,  together  with  the  report  of  John  P. 
Hoyt,  the  Special  Master  to  whom  said  petition  and 
answers  and  the  issues  raised  thereby  were  referred, 
and  the  exceptions  to  said  report,  having  been  heard 
and  duly  considered, — 

IT  IS  ORDERED,  That  the  said  exceptions  be  and 
they  are,  and  each  of  them  is,  hereby  overiTiled  and 
denied,    and    that    the    said    Wenatchee    Heights 
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Orchard  Company  is  hereby  declared  and  adjudged 
bankrupt  accordingly. 

WITNESS  the  hand  of  Honorable  EDWARD  E. 
OTJS'HMAN,  Judge  of  said  Court,  and  the  seal 
thereof,  at  Seattle,  in  said  District,  on  the  23d.  day 
of  April,  A.  D.  1913. 

[Seal]  FRANK  L.  CROSBY, 

Clerk. 
B.  0.  Wright, 
Deputy. 
Enter:  EDWARD  E.  CUSHMAN, 

Judge. 

[Endorsed]  :  Order  of  Adjudication.  Filed  in  the 
United  States  District  Court,  Western  District  of 
Washington.  Apr.  23,  1913.  Frank  L.  Crosby, 
Clerk.     By  B.  O.  Wright,  Deputy.     [14] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Wasliington,  Northern  Divi- 
sion, 

No.  5025. 

In    the    Matter    of    WENATCHEE    HEIGHTS 
ORCHARD  COMPANY, 

Bankrupt. 
Order  of  Reference. 
WHEREAS,  The  Wenatchee  Heights  Orchard 
Company  of  Seattle,  in  the  County  of  King  and  Dis- 
trict aforesaid,  on  the  23d  day  of  April,  A.  D.  1913, 
was  duly  adjudged  a  bankrupt  upon  a  petition  filed 
in  this  Court  against  it  on  the  18th  day  of  January, 
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1913,  according  to  the  provisions  of  the  Acts  of  Con- 
gress relating  to  bankruptcy; 

It  is  thereupon  ORDERED,  That  said  matter  be 
referred  to  John  P.  Hoyt,  one  of  the  referees  in  bank- 
ruptcy of  this  court,  to  take  such  further  proceedings 
therein  as  are  required  by  said  acts. 

WITNESS  the  Honorable  EDWARD  E.  CUSH- 
MAN,  Judge  of  said  Court,  and  the  seal  thereof,  at 
Seattle,  in  said  District,  on  the  23d  day  of  April, 
1913. 

[Seal]  FRANK  L.  CROSBY, 

Clerk. 
B.  0.  Wright, 
Deputy. 
Enter:  EDWARD  E.  CUSHMAN, 

Judge. 

[Endorsed] :  Order  of  Reference.  Piled  in  the 
United  States  District  Court,  Western  District  of 
Washington.  Apr.  23,  1913.  Frank  L.  Crosby, 
Clerk.     By  B.  O.  Wright,  Deputy.     [15] 


[Claim  of  L.  V.  Wells.] 
[Note  Dated  September  21,  1911,  for  $57,000.] 

$57,000.  Wenatchee,  Wash.,  Sept.  21,  1911. 

Ninety  days  after  date,  without  grace  we  promise 
to  pay  to  the  order  of  L.  V.  Wells  Fifty-seven  Thou- 
sand   Dollars  in  Gold  Coin  of  the  United 

States  of  America,  of  the  present  standard  value, 
with  interest  thereon,  in  like  Gold  Coin,  at  the  rate 
of  7  per  cent,  per  annum  from  date  hereof  until  paid, 
for  value  received.  Interest  to  be  paid  at  maturity 
and  if  not  so  paid,  the  whole  sum  of  both  principal 
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and  interest  to  become  immediately  due  and  col- 
lectible, at  the  option  of  the  holder  of  this  Note. 
And  in  case  suit  or  action  is  instituted  to  collect  this 
Note,  or  any  portion  thereof  we  promise  and  agree 
to  pay,  in  addition  to  the  costs  and  disbursements 

pro\ided  by  statute  a  reasonable  sum Dollars 

in  like  Gold  Coin,  for  attorney's  fees  in  said  suit  or 
action. 

Due 190... 

At 

No 

WENATCHEE    HEIGHTS    ORCHARD 
CO. 

By  L.  V.  WELLS, 

President. 
[Seal]  By  E.  H.  McPHERSON, 

Secretary. 

[Endorsed  on  back  as  follows]  :  Without  recourse. 

L.  V.  WELLS.     [15a] 

[Note,  Dated  September  21,  1911,  for  $20,708.31.] 

$20,708.31  Wenatchee,  Wash.,  Sept.  21, 1911. 

Ninety  Days  after  date,  without  grace  we  promise 
to  pay  to  the  order  of  L.  V.  Wells  Twenty  Thousand, 

Seven  Hundred  Eight  and  31/100 Dollars  in 

Gold  Coin  of  the  United  States  of  America,  of  the 
present  standard  value,  with  interest  thereon,  in  like 
Gold  Coin,  at  the  rate  of  7  per  cent,  per  annum  from 
date  hereof  until  paid,  for  value  received.  Interest 
to  be  paid  at  maturity  and  if  not  so  paid,  the  whole 
sum  of  both  principal  and  interest  to  become  immedi- 
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ately  due  and  collectible,  at  the  uptiun  of  the  holder 
of  this  Note.  And  in  case  suit  or  action  is  instituted 
to  collect  this  Note,  or  any  portion  thereof  we 
promise  and  agree  to  pay,  in  addition  to  the  costs  and 
disbui*sements  provided  by  statute  a  reasonable  sum 

Dollars  in  like  Gold  Coin,  for  attorney's  fees 

in  said  suit  or  action. 

Due 190... 

At  

No 

WENATCHEE    HEIGHTS    ORCHARD 
CO. 

By  L.  V.  WELDS, 

President. 
[Seal]  By  E.  H.  McPHERSON, 

Secretary. 
[Endorsed  on  back  as  follows] :  Without  recourse. 

L.  V.  WELDS.     [15b] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

m  BANKRUPTCY— No. . 

In    the    Matter    of    WENATCHEE    HEIGHTS 
ORCHARD  COMPANY, 

Bankrupt. 

PROOF  OF  UNSECURED  DEBT. 

At  Wenatchee,  in  the  State  of  Washington,  on  the 
10th  day  of  May,  A.  D.  1913,  came  L.  V.  Wells,  of 
Wenatchee,  in  the  County  of  Chelan,  in  said  State  of 
Washington,  and  made  oath  and  says  that  Wenatchee 
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Heights  Orchard  Company,  the  corporation  against 
whom  a  Petition  for  Adjudication  of  Bankruptcy 
has  been  filed,  was  at  and  before  the  filing  of  said 
petition,  and  still  is,  justly  and  truly  indebted  to  said 
deponent  in  the  simi  of  Seventy-three  Thousand, 
Seventy-one  and  26/100  Dollars,  with  interest  on 
$77,708.31  at  7%  per  annum  from  Sept.  21,  1911; 
that  the  consideration  of  said  debt  is  as  follows :  Two 
promissory  notes  dated  Sept.  21,  1911,  for  $57,000 
and  $20,706.31,  respectively,  given  upon  an  account 
stated,  also  cash  advanced  for  which  no  note  was 
taken,  as  follows:  Aug.  12, 1912,  $1000;  Oct.  11, 1912, 
$700;  Dec.  1,  1912,  $250;  interest  on  $3,000,  due  to 
Netherlands  American  Bank  in  April  and  October, 
1912 ;  $214.20,  interest  on  note  to  Talens  due  in  Octo- 
ber, 1912,  $120;  interest  on  $2,250,  balance  to  Neth- 
erlands American  Bank,  $78.75 ;  that  no  part  of  said 
debt  has  been  paid ;  that  there  are  no  setoffs  or  coun- 
terclaims to  the  same  except  that  the  property  of  said 
bankrupt  known  as  the  "Ryer  Homestead"  has  been 
mortgaged  for  the  benefit  of  claimant,  and  it  is  esti- 
mated that  $7,000  would  release  said  property  from 
said  mortgage  and  that  said  deponent  has  not,  nor 
has  any  person  by  his  order,  or  to  his  knowledge  or 
belief,  for  his  use,  had  or  received  any  manner  of 
security  for  said  debt  whatever.     [16] 

And  said  creditor  requests  that  all  notices  to  which 
he  may  be  entitled  shall  be  addressed  to  him  in  care 
of  H.  C.  Belt,  Alaska  Building,  Seattle,  Washington. 

L.  V.  WELLS, 
Creditor. 


J.  B.  Lincoln.  19 

Subscribed  and  sworn  to  before  me  this  10th  day 
of  Mav,  A.  D.  1913. 

[s^eal]  JOHN  E.  PORTER, 

Notary  Public  for  State  of  Washington,  Residing  at 
Wenatchee.  [17] 
[Endorsed] :  Claim  of  L.  V.  Wells.  Filed  June 
4th,  1913,  1  P.  M.,  John  P.  Hoyt,  Referee.  Filed  in 
the' United  States  District  Court,  Western  District 
of  Washington.  Oct.  21,  1913.  Frank  L.  Crosby, 
Clerk.     [171/2] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  WasJiington,  Northern  Divi- 
sion. 

No.  5025. 

In    the    Matter    of    WENATCHEE    HEIGHTS 
ORCHARD  COMPANY, 

Bankrupt. 

Objections  of  the  Trustee  to  Allowance  of  Claim  of 

L.  V.  Wells. 
Comes  now  J.  B.  Lincoln,  the  duly  elected,  quali- 
fied and  acting  Trustee  of  the  above-named  bankrupt, 
and  objects  to  the  allowance  of  the  claim  of  L.  V. 
Wells  heretofore  filed  herein  for  the  sum  of 
$73,071.26,  and  for  grounds  of  such  objections  shows 

the  following: 

I. 
That  the  notes  attached  to  said  proof  of  claim  and 
upon  which  the  same  is  based  were  executed  without 
any  consideration  whatever. 
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II. 

That  the  note  for  $57,000.00  dated  21st  day  of  Sep- 
tember, 1011,  attached  to  said  proof  of  claim  and 
upon  which  the  said  claim  is  in  part  based,  has  been 
fully  paid  and  satisfied. 

III. 

That  nothing  whatever  is  due  to  the  said  L.  V. 
Wells  from  said  Wenatchee  Heights  Orchard  Com- 
pany, but  that,  on  the  contrary,  the  said  L.  V.  Wells 
is  indebted  to  said  Wenatchee  Heights  Orchard  Com- 
pany and  was  at  the  time  of  the  filing  of  the  petition 
herein  in  the  sum  of  $75,000.00  for  his  subscription 
to  the  capital  stock  of  said  bankrupt.     [18] 

IV. 

That  the  sum  of  $40,000  of  said  claim  was  based 
upon  an  alleged  agreement  whereby  said  L.  V.  Wells 
sold  to  the  Wenatchee  Heights  Orchard  Company 
certain  real  estate  together  with  63  shares  of  the 
capital  stock  of  the  Spring  Hill  Irrigation  Company, 
and  was  to  receive  in  payment  therefor  750  shares 
of  the  capital  stock  of  said  Wenatchee  Heights 
Orchard  Company,  and  there  was  to  be  paid  to  said 
Wells  the  sum  of  $40,000  and  to  certain  other  parties 
mentioned  in  said  agreement  the  sum  of  $22,240 ;  that 
in  truth  and  in  fact  the  said  land  sold  to  said  Wen- 
atchee Heights  Orchard  Company  by  said  L.  V. 
Wells  was  not  worth  to  exceed  the  sum  of  $50,000; 
that  at  the  time  such  sale  was  made  said  L.  V.  Wells 
was  the  President  and  one  of  the  Trustees  of  the 
Wenatchee  Heights  Orchard  Company  and  the 
owner  of  all  the  capital  stock,  and  one  E.  H.  McPher- 
son,  who,  according  to  said  agreement  was  to  receive 
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the  sum  of  $5,850,  was  the  only  other  Trustee  or 
officer  of  said  corporation  when  said  agreement  was 
made;  said  L.  V.  Wells  and  E.  H.  McPherson  knew 
that  said  land  was  worth  not  to  exceed  the  sum  of 
$50,000,  and  said  contract  was  entered  into  by  them 
on  behalf  of  the  Wenatchee  Heights  Orchard  Com- 
pany and  themselves  fraudulently  and  with  the  de- 
sign and  purpose  of  causing  it  to  appear  that  the  said 
capital  stock  of  the  Wenatchee  Heights  Orchard 
Company  was  fully  paid,  whereas,  in  truth  and  in 
fact,  nothing  whatever  was  ever  paid  thereon. 

V. 

That  the  said  L.  V.  Wells  is  the  legal  owner  an^ 
holder  of  375  shares  of  the  capital  stock  of  the  Wen- 
atchee Heights  Orchard  Company  of  the  par  value 
of  $37,500,  on  which  nothing  has  been  paid,  and  that 
said  Wells  is  now  indebted  [19]  to  the  bankrupt 
in  said  sum  of  $37,500  for  said  stock. 

VI. 

That  a  large  part  of  said  claim  is  based  upon  a 
claim  for  commission  at  15  per  cent  upon  all  the  lands 
sold  by  said  bankrupt  by  reason  of  a  certain  resolu- 
tion passed  by  the  Board  of  Trustees  of  said  bank- 
rupt on  the  30th  day  of  March,  1907,  at  a  time  when 
the  sole  officers,  trustees  and  stockholders  were  said 
'L.  V.  Wells  and  E.  H.  McPherson,  by  which  said 
E.  H.  McPherson  and  L.  V.  Wells  were  jointly 
allowed  a  commission  on  all  lands  to  be  sold  by  the 
company  of  15  per  cent;  that  in  truth  and  in  fact  no 
such  resolution  was  ever  adopted  by  said  Board  of 
Directors  so  far  as  appears  from  the  minutes  of  said 
corporation,  but  this  Trustee  further  alleges  that  if 
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any  such  resolution  was  adopted,  the  same  was 
adopted  fraudulently  and  that  said  commission  of 
15  per  cent  was  grossly  excessive,  and  that  a  fair 
commission,  if  any  is  to  be  allowed  for  the  sale  of  the 
property  of  the  Wenatchee  Heights  Orchard  Com- 
pany, is  not  to  exceed  5  per  cent. 

VII. 
That  said  L.  V.  Wells  is  indebted  to  the  bankrupt 
herein  in  a  large  sum  of  money,  the  exact  amoimt  of 
which  the  Trustee  is  not  now  able  to  ascertain,  from 
moneys  illegally  and  improperly  withdrawn  by  him 
for  and  on  account  of  said  commissions  claimed  by 
him. 

Wherefore,  the  Trustee  prays  that  the  said  claim 
may  be  wholly  disallowed. 

R.  D.  OGDEN  and 
WALTER    SCHAFFNER, 
Attorneys  for  Trustee.     [20] 

State  of  Washington, 
County  of  King, — ss. 

Walter  Schaifner,  being  first  duly  sworn,  deposes 
and  says  that  he  is  one  of  the  attorneys  for  J.  B.  Lin- 
coln, as  Trustee  herein,  that  he  has  read  the  forego- 
ing objections,  knows  the  contents  thereof  and  be- 
lieves the  same  to  be  true. 

WALTER  SCHAFFNER. 

Subscribed  and  sworn  to  before  me  this  16th  day 
of  June,  1913. 

[Seal]  ETHEL  CURRIER, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 
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[Indorsed]:  Objections  to  Claim  of  L.  V.  Wells. 
Filed  June  17,  1913,  11  A.  M.  John  P.  Hoyt,  Ref- 
eree. Filed  in  the  United  States  District  Court, 
Western  Dist.  of  Washington,  Oct.  21,  1913.  Frank 
L.  Crosby,  Clerk.    By ,  Deputy.     [21] 


Order  [of  Referee  Allowing  Claim  of  L.  V.  Wells  in 
the  Sum  of  $50,389.16,  etc.]. 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  5025. 

Ill  the  Matter  of  the  WENATCHEE  HEIGHTS 
ORCHARD  COMPANY,  a  Corporation, 

Bankrupt. 

This  matter  coining  on  to  be  heard  upon  the  claim 
of  L.  V.  Wells,  together  with  the  objections  of  the 
Trustee  heretofore  filed  thereto,  and  the  Court  hav- 
ing heard  the  evidence  offered  both  in  support  of  said 
claim  and  in  support  of  the  objections  thereto,  and 
being  now  fully  advised  in  the  premises,  finds  that 
the  account  between  the  said  Wells  and  the  alleged 
bankrupt  herein  stands  as  follows: 

Or. 

Note  dated  March  9,  1907 $40,000.00 

Int.  at  7%  5  yrs.  10  mos.  9  days  to  Mar. 

18,  1913 16,473.28 

Loan,  June  25,  1907 4,000.00 

Int.  at  7%  6  yrs.  6  mos.  24  days 1,558.66 

Loan,  April  10,  1908 3,000.00 

Int.,  4  yrs.  9  mos.  8  days  at  7% 1,044.22 
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Loan,  April  26,  1910 2,200.00 

Int.  at  7%  2  yrs.  8  mos.  23  days 110.98 

Loan  December,  1911 1,150.00 

Interest  at  7%  1  year  1  mo.  6  days 88.55 

Loan  August  12,  1912 1,000.00 

Loan  October  11,  1912 700.00 

Loan  December  1,  1912 250.00 

Advanceci  for  interest  on  mortgage 214.20 

^'           ''         "         *'          "         120.00 

"          "          <'         "          ''         78.75 

Total $71,988.64 

[22] 

Total         Cr.     Forward.  .$71,988.64 
Dr. 

Total  payments,  $11,955.05 
Less  expense,  1,495.90 


$10,459.15 

14  Auto 

750.00 

Payment  Aug.  23, 

1911 

4,000.00 

Int.  1  yr.  4  mos.  25  days 

to  January  18, 

1913 

390.33 

Colby  Contract 

700.00 

16,299.48 


$56,389.16 
The  Court  further  finds  tliat  the  transfer  of  certain 
property  to  the  Wenatchee  Heights  Orchard  Com- 
pany by  said  L.  V.  Wells  on  the  9th  day  of  March, 
1907,  was  a  valid  contract  and  conveyance  and  for  a 
fair  consideration,  and  that  the  note  of  Forty  Thou- 
sand Dollars  ($40,000.00)  given  in  partial  payment 
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thereof  by  the  bankrupt  to  said  L.  V.  Wells  was  a 
valid  note  and  is  now  a  valid  outstanding  obligation 
of  said  bankrupt. 

And  the  Court  further  finds  that  the  contract  at- 
tempted to  be  entered  into  between  the  said  bank- 
rupt and  L.  V.  Wells  and  E.  H.  McPherson  on  the 
30th  day  of  March,  1907,  whereby  the  said  Wells  and 
McPherson  were  to  receive  fifteen  per  cent  (15%) 
upon  all  land  sold  by  the  company,  is  invalid  and  of 
no  force  and  effect,  that  the  said  Wells  is  not  entitled 
to  claim  anything  thereunder. 

IT  IS  THEREFORE  ORDERED,  That  the  objec- 
tions numbered  one,  two,  three,  four  and  five  of  the 
said  Trustee  to  the  allowance  of  the  claim  of  L.  V. 
Wells  be  and  the  same  are,  and  each  of  them  is, 
hereby  overruled;     [23] 

AND  IT  IS  FURTHER  ORDERED,  That  the  ob- 
jections numbered  six  and  seven  be,  and  they  are 
hereby,  sustained  to  the  extent  of  holding  the  said 
contract  of  March  30,  1907,  invalid  and  to  the  extent 
of  charging  said  L.  V.  Wells  with  all  moneys  or  prop- 
erty received  by  him  during  the  existence  of  said 
corporation  or  deducting  the  same  from  the  amount 
of  the  indebtedness  of  said  company  to  him. 

IT  IS  FURTHER  ORDERED,  That  the  said  claim 
of  L.  V.  Wells  be,  and  the  same  is  hereby  allowed  in 
the  sum  of  Fifty-six  Thousand  Three  Hundred 
Eighty-nine  and  IG/lOO  Dollars,  ($56,389.16). 

The  foregoing  order  is  made  without  prejudice  to 
the  right  to  offset  against  the  claim  of  said  Wells 
now  allowed  such  amount  as  may  hereafter  be  deter- 
mined to  be  properly  chargeable  to  said  Wells  on  ac- 
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count  of  a  certain  contract  belonging  to  the  bank- 
rupt and  transferred  to  the  First  National  Bank  of 
Wenatchee  as  collateral,  and  also  to  charge  against 
said  claim  as  now  allowed  such  amount  as  may  here- 
after be  determined  by  reason  of  the  mortgaging  of 
certain  property  of  the  bankrupt  for  the  benefit  of 
the  said  Wells  and  more  fully  shown  by  the  testi- 
mony in  exhibits  herein. 

Dated  at  Seattle,  Washington,  this  15th  day  of  Oc- 
tober, A.  D.  1913. 

JOHN  P.  HOYT, 
Referee. 
O.K.  as  to  form. 

H.  C.  BELT. 

[Indorsed] :  Order  Re  Claim  of  L.  Y.  Wells.  Filed 
Oct.  15, 1913, 1  P.  M.  John  P.  Hoyt,  Referee.  Filed 
in  the  United  States  District  Court,  Western  Dis- 
trict of  Washington.  Oct.  21,  1913.  Frank  L. 
Crosby,  Clerk.     By ,  Deputy.     [24] 


In  Die  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  5025. 

In  the  Matter  of  the  WENATCHEE  HEIGHTS 
ORCHARD  COMPANY,  a  Corporation, 

Bankrupt. 

Petition  [of  Trustee  for  Certification  of  Proceedings, 

etc.,  to  District  Court]. 
To  the  Honorable  John  P.  Hoyt,  Referee: 

Your  petitioner,  J.  B.  Lincoln,  the  duly  appointed, 
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qualified  and  aotiiit?  Trustee  of  the  above-named 
bankrupt,  respectfully  represents  that  on  the  15th 
day  of  October,  1913,  an  order  was  entered  allowiiur 
the  claim  of  L.  V.  Wells  in  the  sum  of  Fifty-six 
Thousand  Three  Hundred  Ei^^hty-nine  and  16/100 
Dollars  ($56,389.16),  and  your  petitioner  further 
represents  that  in  said  order  and  in  the  proceedings 
and  record  therein  there  is  manifest  error  in  this: 

1.  The  Referee  erred  in  overruling  objection  num- 
ber one  of  the  Trustee  to  said  claim. 

2.  The  Referee  erred  in  overmling  objection  num- 
ber two  of  the  Trustee  to  said  claim. 

3.  The  Referee  erred  in  overruling  objection  num- 
ber three  of  the  Trustee  to  said  claim. 

4.  The  Referee  erred  in  overruling  objection  num- 
ber four  of  the  Trustee  to  said  claim. 

5.  The  Referee  erred  in  overruling  objection  num- 
ber five  of  the  Trustee  to  said  claim. 

6.  The  Referee  erred  in  allowing  said  claim  in  the 
sum  of  $56,389.16  or  in  any  other  sum  whatsoever. 

7.  The  Referee  erred  in  holding  that  the  convey- 
ance of  property  by  said  Wells  to  Wenatchee  Heights 
Orchard  Company  on  [25]  the  9th  day  of  March, 
1907,  was  for  a  valid  and  fair  consideration. 

8.  The  Referee  erred  in  holding  that  the  note  of 
Forty  Thousand  Dollars  ($40,000.00),  given  by  the 
bankrupt  to  said  L.  V.  Wells  on  the  9th  day  of  March, 
1907,  was  for  a  fair  consideration. 

9.  The  Referee  erred  in  not  holding  that  the  con- 
veyance of  the  property  to  the  corporation  by  said 
Wells  on  or  about  the  9th  day  of  March,  1907,  was 
a  fraudulently  gross  over-valuation. 
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10.  The  Referee  erred  in  not  holding  that  the  said 
Wells  was  indebted  to  said  corporation  in  the  sum  of 
Seventy-five  Thousand  Dollars  ($75,000.00)  for  his 
subscription  to  the  capital  stock  of  said  company. 

11.  The  Referee  erred  in  not  holding  that  the  note 
of  Fifty-seven  Thousand  Dollars  ($57,000.00)  men- 
tioned in  the  proof  of  claim  of  said  L.  V.  Wells  was 
fully  paidand  satisfied. 

WHEREFORE,  the  Trustee  prays  that  the  order, 
record  and  proceedings  aforesaid  may  be  certified  to 
the  Judge  of  this  court  for  his  opinion. 

J.  B.  LINCOLN, 
Trustee. 
State  of  Washington, 
County  of  King, — ss. 

Walter  Schaffner,  being  first  duly  sworn,  on  oath 
says :  That  he  has  read  the  foregoing  petition,  knows 
the  contents  thereof,  and  believes  the  same  to  be 
true. 

WALTER  SCHAFFNER. 

Subscribed  and  sworn  to  before  me  this  15th  day 
of  October,  1913. 

[Seal]  RAYMOND  D.  OGDEN, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle.     [26] 

[Endorsed] :  Petition  for  Review.  Filed  Oct.  16th, 
1913, 11  A.  M.  John  P.  Hoyt,  Referee.  Filed  in  the 
United  States  District  Court,  Western  District  of 
Washington.  Oct.  21,  1913.  Frank  L.  Crosby,  Clerk. 
[27] 
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Jn  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  5025. 

In  the  Matter  of  WENATCHEE  HEIGHTS  OR- 
CHARD COMPANY,  a  Corporation, 

Bankrupt. 

Petition  of  L.  V.  Wells  for  Review  [by  District 

Court]. 
To  the  Honorable  John  P.  Hoyt,  Referee  in  Bank- 
ruptcy. 

Your  petitioner,  L.  V.  Wells,  respectfully  shows: 

That  your  petitioner  did  on  June  4,  1913,  file  a 
proof  of  claim  in  the  above-entitled  cause  whereby  he 
claimed  an  indebtedness  from  the  said  bankrupt  to 
himself  in  the  sum  of  $73,071.26,  with  interest  on 
$77,708.31  at  1%  per  annum  from  September  21, 
1911,  up  to  the  date  of  bankruptcy. 

That  on  the  15th  day  of  October,  1913,  an  order 
was  entered  allowing  the  same  claim  in  the  sum  of 
$56,389.16,  and  disallowing  the  said  claim  as  to  the 
remainder. 

That  such  order  was  and  is  erroneous  in  the  fol- 
lowing particulars: 

1.  The  Referee  erred  in  refusing  to  allow  that  por- 
tion of  the  said  claim  which  was  founded  upon  a 
note  of  the  said  bankrupt  dated  January  2,  1908,  for 
$10,911.62  with  interest  at  the  rate  of  7%  per  annum 
from  said  date;  the  note  having  been  given  as  a  bal- 
ance for  commissions  earned  by  this  petitioner  up  to 


30  L,  V.  Wells  vs, 

that  date  oyer  the  above  charges  and  withdrawals 
under  a  contract  made  with  the  said  bankrupt  pur- 
suant to  a  resolution  dated  March  30,  1907.     [28] 

2.  The  Referee  erred  in  refusing  to  allow  that  por- 
tion of  the  said  claim  which  was  founded  upon  a  note 
of  the  said  bankrupt  dated  January  2,  1900,  for 
$2,439.67,  with  interest  at  the  rate  of  7%  per  annum 
from  said  date;  the  said  note  having  been  given  as  a 
balance  for  commissions  earned  by  this  petitioner  up 
to  that  date  over  and  above  charges  and  withdraw- 
als under  a  contract  made  with  the  said  bankrupt 
pursuant  to  a  resolution  dated  March  30,  1907. 

3.  The  Referee  erred  in  charging  against  this  peti- 
tioner the  sum  of  $686.80,  being  moneys  withdrawn 
from  the  said  bankrupt  by  this  petitioner  during  the 
years  1906  and  1907  on  account  of  commissions 
earned. 

4.  The  Referee  erred  in  charging  against  this  peti- 
tioner the  sum  of  $3,622.35,  being  moneys  withdrawn 
from  the  said  bankrupt  by  this  petitioner  during  the 
year  1908  on  account  of  commissions  earned. 

5.  The  Referee  erred  in  charging  against  this  peti- 
tioner the  sum  of  $1,800.00,  being  moneys  withdrawn 
from  the  said  bankrupt  by  this  petitioner  during  the 
year  1910  on  account  of  commissions  earned. 

6.  The  Referee  erred  in  charging  against  this  peti- 
tioner the  sum  of  $1,800,  being  moneys  withdrawn 
from  said  bankrupt  by  this  petitioner  from  January 
1,  1911,  to  October  1,  1911,  on  account  of  commis- 
sions. 

7.  The  Referee  erred  in  charging  against  this  peti- 
tioner the  sum  of  $1,800,  being  moneys  withdrawn 
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from  said  bankrupt  by  this  petitioner  from  October 
1,  1911,  to  December  31,  1911,  on  account  of  commis- 
sions earned.     [29] 

8.  The  Referee  erred  in  charging  against  this  peti- 
tioner the  sum  of  $1,500,  being  the  amount  paid  dur- 
ing the  year  1909,  for  an  automobile  for  use  in  the 
company's  business. 

9.  The  Referee  erred  in  holding  that  this  peti- 
tioner is  not  entitled  ,to  claim  anything  on  account 
of  commissions  for  the  sale  of  real  estate  sold  for  the 
bankrupt. 

WHEREFORE  your  petitioner,  feeling  aggrieved 
because  of  such  order,  prays  that  the  same  may  be 
reviewed  as  provided  in  the  bankruptcy  acts  and  the 
orders  and  rules  and  practice  of  this  Court. 

CORWIN  S.  SHANK, 
H.  C.  BELT, 
Attorneys  for  Petitioner. 

State  of  Washington, 
County  of  King, — ss. 

H.  C.  Belt,  being  first  duly  sworn,  upon  oath  de- 
poses and  says:  I  am  an  attorney  for  the  above- 
named  petitioner  and  make  this  verification  for  and 
on  behalf  of  said  petitioner,  for  the  reason  that  said 
petitioner  is  without  the  Western  District  of  Wash- 
ington. I  have  read  the  foregoing  petition,  know 
the  contents  thereof  and  believe  the  same  to  be  true. 

H.  C.  BELT. 
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Subscribed  and  sworn  to  before  me  this  18th  day 
of  October,  1913. 

[Seal]  LUCAS  C.  KELLS, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 
Copy  hereof  received  this  Oct.  20,  1913. 
R.  D.  OGDEN, 
WALTER  SCHAEFNER, 
Attorneys    for   Trustee.     [30] 

[Indorsed] :  Petition  of  L.  V.  Wells  for  Review. 
Filed  Oct.  20,  1913,  2  P.  M.  John  P.  Hoyt,  Referee. 
Filed  in  the  United  States  District  Court,  Western 
District  of  Washington,  Oct.  21,  1913.  Frank  L. 
Crosby,  Clerk.     By ,  Deputy.     [31] 


[Decision  of  U.  S.  District  Court.] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  5025. 

In  the  Matter  of  WENATCHEE  HEIOHTS  OR- 
CHARD COMPANY,  a  Corporation, 

Bankrupt. 

Filed  December  3, 1913. 
WALTER  SCHAFFNER,  for  Trustee. 

RAYMOND  D.  OGDEN,  CORWIN  S.  SHANK,  H. 
C.  BELT,  for  Claimants,  Wells  and  McPherson. 

CUSHMAN,  District  Judge. 

Hearings  were  had  before  the  Referee  upon  objec- 
tions to  the  claims  of  L.  V.  Wells  and  E.  H.  McPher- 
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son,  and  the  petition  of  the  Trustee  for  leave  to  use 
the  funds  })elongiug  to  the  estate  of  the  bankrupt,  for 
the  purpose  of  complying  with  an  order  of  the  Pub- 
lic Service  Commission  of  the  State  of  Washington, 
made  against  said  corporation  before  it  was  adjudi- 
cated a  bankrupt,  which  order  required  the  coi-pora- 
tion  to  increase  the  supply  of  water  for  irrigation  of 
the  lands  sold  bj  it. 

The  Referee  allowed  the  claims  in  part;  disallowed 
a  part  and  denied  the  petition  of  the  Trustee.  Both 
the  claimants  and  trugtee  pray  a  review  of  the  Ref- 
eree's decision.  For  the  reasons  given  by  the  Ref- 
eree in  his  opinion,  his  order  is  af&nned  and  ap- 
proved, except  as  stated  herein.     [32] 

The  claimants,  L.  Y.  Wells  and  E.  H.  McPherson, 
organized  the  Wenatchee  Heights  Orchard  Company 
in  1906.  They  have  since  continued  to  be  the  sole 
stockholders  and  controlling  officers  of  that  company. 
That  corporation,  for  the  stock  issued,  acquired  some 
twelve  hundred  acres  of  land  near  Wenatchee,  a  large 
part  of  which  was  suitable  for  orchards  and  capable 
of  irrigation,  together  with  certain  shares  of  stock 
in  an  irrigation  company. 

The  lands  were,  when  acquired  by  the  company, 
subject  to  a  fifty  thousand  dollar  mortgage,  which 
was  assumed  by  the  company.  In  addition  to  the 
stocik,  the  company  agreed  to  pay,  as  part  of  the  pur- 
chase price  of  the  land,  claimant  Wells  $40,000  and 
claimant  McPherson  $5,850.  It  is  the  allowance  by 
the  Referee  of  the  residue  of  these  amounts  and  inter- 
est of  w^hich  the  trustee  complains. 

A  brief  statement  of  the  transactions  prior  to  bank- 
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ruptcy  is  necessary.  The  lands  of  the  company  were 
platted  for  sale  into  five  and  ten  acre  tracts.  To 
irrigate  them,  it  was  necessary  to  obtain  w^ater  of  the 
company  in  which  the  Wenatchee  Heights  Orchard 
Company  held  stock. 

By  the  end  of  1911,  all  but  a  few  acres  of  the  irri- 
gable lands  had  been  sold.  The  contracts  under 
which  the  lands  were  sold  provided  for  a  ''perpetual 
right,  appurtenant  to  the  said  land,  of  the  use  of 
water    *     *     *. 

"4.     The  grantor  agrees  to  furnish  water  for 
irrigation  purposes  for  the  said  premises  to  the 
amount  of  two  (2)  acre-feet  of  water  per  acre 
*    *    *    during  the  irrigation  season    *    *    *    . 
"5.     Said  land  and  water  right  to  be  con- 
veyed by  a  warranty  deed  to  said  grantee  when 
said    purchase    price    shall    have    been    fully 
made    *     *     *     ." 
The  grantor  was  to  plow  the  ground;  plant  the  or- 
chards; cultivate,  irrigate  and  care  for  them  and  pay 
the  taxes  until     [33]     the  purchase  price  was  fully 
paid. 

In  1911,  the  Wenatchee  Heights  Orchard  Company 
began  trading  its  contracts  with  the  purchasers  of 
these  tracts  for  real  estate  in  and  near  Seattle,  Wash- 
ington. All  of  the  contracts  were,  in  a  short  time, 
exchanged. 

In  1911,  the  company  moved  its  office  from  Seattle 
to  Wenatchee.  In  the  same  year  suit  w^as  brought 
against  the  company  by  one  of  its  contract  holders 
for  damages  on  account  of  a  failure  to  fui'nish  the 
agreed  amount  of  water  for  irrigation.    A  judgment 
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for  Twelve  Hundred   Dollars  was  obtained  in  the 
course  of  the  year  and  paid  by  the  bankrupt. 

In  1912,  a  similar  suit  was  brought  by  another  con- 
tract holder,  who  obtained  a  judgment  for  Two  Thou- 
sand Dollars.  This  suit  was  appealed.  In  the  same 
year,  ujx)n  complaint  of  other  contract  holders,  after 
a  hearing,  the  Public  Sen-ice  Commission  of  the 
State  of  Washington  found'  the  water  supply  insuffi- 
cient to  furnish  the  water  provided,  for  in  the  deeds 
and  contracts  of  the  company  and  ordered  the  cor- 
poration to  so  increase  the  water  supply  as  to  furnish 
it.     This  was  not  done. 

Some  time  prior  to  December  5,  1911,  the  Sum- 
mit Investment  Company  w^as  incorporated.  The 
claimant  L.  V.  Wells  caused  all  of  its  stock,  save  one 
share,  to  be  issued,  or  transferred,  to  one  B.  E.  Gates, 
who  had  theretofore,  as  agent,  assisted  in  selling 
some  of  the  orchard  tracts  of  the  Wenatchee  Heights 
Orchard  Company — the  one  remaining  share  being 
issued  to  the  wife  of  Gates. 

While  Gates  had,  theretofore,  'been  engaged  as 
stated,  and  there  may  have  been  a  small  balance  due 
him  upon  some  of  his  transactions  with  the  Wenat- 
chee Heights  Orchard  [34]  'Comrpany,  it  is  ckar 
from  the  testimony  that  the  stock  in  the  Summit  In- 
vestment Company  was  given  to  Mm  wdthout  consid- 
eration. Gates  became  president  and  his  wife  secre- 
tary and  treasurer  of  that  company.  The  only  prop- 
erty ever  held  by  it  was  transferred  to  it  by  the 
Wenatchee  Heights  Orchard  Company. 

New-  ninety  day  notes  were  made  out  by  the 
Wenatchee  Heights  Orchard  Company  to  claimants 
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L.  V.  Wells  and  E.  H.  McPherson,  dated  September 
21,  1911,  which  notes  included  the  residue  of  the 
original  indebtedness,  which  has  been  allowed  by  the 
Referee. 

Under  date  of  October  10,  1911,  the  minutes  of  a 
stockholders'  meeting  of  the  Wenatchee  Heights  Or- 
chard Company,  signed  by  the  claimants,  L.  V.  Wells 
and  E.  H.  McPherson  embody  the  following  letter 
addressed  to  that  company  on  the  letter-head  of  B.  E. 
Gates  and  signed  by  him : 

**  Having  purchased  the  following  promissory 
notes  made  by  your  Company,  viz.,  one  dated 
Sept.  21,  1911,  to  L.  V.  Wells  for  $57,000,  due 
ninety  days  from  date,  and  one  dated  Sept.  21, 
1911,  to  E.  H.  McPherson  for  $18,000,  due  ninety 
days  from  date,  and  being  desirous  of  collecting 
the  same,  I  propose  to  take  the  following  de- 
scribed property  in  full  satisfaction  of  the  said 
notes  and  accumulated  interest:     *     *     * 

I  agree  to  assume  the  mortgages  against  the 
above  property,  amounting  to  $33,500." 
The  minutes  then  continue : 

''After  careful  consideration  of  the  proposal, 
on  motion  duly  made  by  a  stockholder,  seconded 
and  unanimously  carried,  all  stock  voting  in 

favor,  it  was  decided  to  accept  the  said  proposal. 

*     *     * 

L.  V.  WELLS, 

E.  H.  McPherson." 

The  minutes  of  a  special  meeting  of  the  Trustees 
of  the  Wenatchee  Heights  Orchard  Company,  held 
the  same  date,  read: 
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"Whereas,  the  pix)p()sal  of  B.  E.  Gates  to  ac- 
cept cei-taiii  property  of  the  company  in  payment 
of  notes  given  ])y  the  company  to  L.  V.  Wells 
and  E.  H.  McPherson  and  held  by  him,  having 
been  accepted  by  the  stockholders,  therefore, 
[35] 

Resolved,  that  the  President  and  Secretary  be 
and  are  hereby  authorized  to  complete  the  trans- 
fer in  accordance  with  said  proposal.     *     *     * 

E.  H.  Mcpherson, 

Secretary. 
L.  V.  WELLS, 

President." 
The  minutes  of  a  special  meeting  of  the  Board  of 
Trustees,  under  date  of  December  7, 1911,  read: 

"Upon  motion  duly  made  by  a  trustee,  and 
seconded,  the  following  resolution  was  unanim- 
ously adopted : 

*  Whereas,  the  trustees  and  stockholders  of  the 
company  have  hertofore  accepted  a  proposition 
made  by  B.  E.  Gates  to  exchange  certain  property 
for  notes  given  by  the  company  to  L.  V.  Wells 
and  E.  H.  McPherson,  and 

'  Whereas,  a  request  has  been  received  from  the 
said  B.  E.  Gates,  that  the  a;bove  property  be 
deeded  to  the  Sunamit  Investment  'Company. 

'Resolved,  that  the  President  and  Secretary 
be  and  are  hereby  authorized  to  execute  the  nec- 
essary deeds  as  referred  to  in  a  resolution 
adopted  by  the  trustees  on  Oct.  10,  1911,  to  the 
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'Suimnit  Investment  Company,  instead  of  to  B. 
E.  Gates.'    *    *    * 

"E.  H.  Mcpherson, 

Secretary. 
L.  V.  WELLS, 

President." 
In   accordance  with  these   resolutions,  transfers 
were  made  to  the  Summit  Investment  Company. 

Claimants  Wells  and  McPherson  both  testified 
that  they  never  parted  with  the  notes  mentioned  in 
these  minutes;  that  they  were  not  purchased  by,  or 
assigned  to  Gates,  and  were  never  surrendered  by 
claimants  or  cancelled  at  the  time  of  the  transfer  of 
the  real  property  to  the  Summit  Investment  Com- 
pany, or  at  all.     E.  H.  McPherson  testifies : 

**Q.  Now,  at  the  time  of  these  transactions, 
who  held  these  notes? 

A.  Well,  to  explain  the   whole   situation;   of 
course,  we  still  held  the  notes.    It  was  simply  a 
means  of  transferring  this  property  out  of  the 
hands  of  the  Wenatchee  Heights  Orchard  Com- 
pany to  the  Summit  Investment  Company.    [36] 
Q.  Was  there  any  change  in  the  physical  pos- 
session of  that  property  ? 
A.  Not  at  all. 
!  .         Q.  Did  you  ever  hand  the  notes  over  to  Mr. 
Gates?        A.  No. 

Q.  Mr.  Gates  never  had  them  at  all? 
I ,  A.  Never  had  them. 

Q.  And  they  weren't  cancelled  and  new  notes 
issued?        A.  No,  they  were  not  cancelled. 
Q.  The  whole  transaction  was  merelv  a  fiction 
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exi^ept  so  far  as  the  property  was  transferred? 

A.  The  property  was  transferred  to  get  it  out 
of  the  hands  of  the  Wenatchee  Heig*hts  Orchard 
Company. 

Q.  But  the  notes  being  transferred  to  Mr. 
Gates,  that  part  was  all  a  fiction? 
A.  He  never  really  held  them. 
Q.  Never  had  any  interest  in  them? 
A.  No." 
No  acknowledgment  of  trust  by  either  Gates  or  the 
Summit  Investment  Company,  admitting  the  interest 
of    either    Wells,    MePherson    or    the    Wenatchee 
Heights  Orchard  Company  was  made ;  nor  was  any 
record  preserved  of  any  such  interest. 

The  testimony  on  behalf  of  claimants  is  to  the  fur- 
ther effect  that  the  property,  after  the  transfer  to  the 
Summit  Investment  Company  continued  in  the  con- 
trol of  the  Wenatchee  Heights  Orchard  Company. 

In  December,  1912,  suit  was  brought  in  the 
Superior  Court  of  King  County  by  certain  contract 
holders  of  the  Wenatchee  Heights  Orchard  Company 
against  it,  the  Summit  Investment  Company,  Wells, 
MePherson,  Gates  and  his  wife  for  the  appointment 
of  a  receiver  for  the  Wenatchee  Heights  Orchard 
Company  and  to  have  the  property  transferred  to  the 
Summit  Investment  Company  adjudged  to  belong  to 
the  Wenatchee  Heights  Orchard  Company  [37] 
subsequent  to  the  appointment  of  a  receiver  for  the 
Wenatchee  Heights  Orchard  Company,  it  was  adjudi- 
cated a  bankrupt. 

In  Bie  suit  in  the  Superior  Court,  an  agreement 
was  eventually  reached  between  the  plaintiffs,  the  re- 
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ceiver  and  the  defendants,  Wells  and  McPberson, 
which  recited  that  all  the  property  of  the  Summit 
Investment  Company,  was,  in  effect,  the  property  of 
the  Wenatchee  Heights  Orchard  Company.  It  pro- 
vided for  new  directors  for  each  of  these  companies. 
It  further  provided  that  the  Summit  Investment 
Company  should  supply  the  funds  required  to  per- 
form the  obligations  of  the  Wenatchee  Heights  Or- 
chard Company,  so  far  as  the  same  could  be  supplied 
from  that  company's  assets.  Further  provision  was 
made  for  the  transfer  of  all  of  the  stock  of  the  Sum- 
mit Investment  Company  to  a  Trustee,  except  suffi- 
cient shares  to  qualify  the  directors  to  hold  office. 

"And  the  said  Wenatchee  Heights  Orchard 
Company  shall  in  particular,  as  soon  as  may  be, 
proceed  to  carry  out  the  order  of  the  Public  Ser- 
vice Commission  of  the  State  of  Washington 
made  and  entered  in  cause  No.  706  before  said 

Public  Service  Commission  iSeptember  28,  1913, 
*     *     *      >> 

Further  provision  was  made  for  the  dismissal  of 
the  suit. 

Subsequently,  and  after  the  adjudication  in  bank- 
ruptcy, the  Summit  Investment  Company  deeded  the 
property  back  to  the  Wenatchee  Heights  Orchard 
Company.  Claimants  now  contend  that  the  transfer 
of  the  property  to  the  Summit  Investment  Company 
was  merely  an  effort  on  their  part  to  obtain  a  prefer- 
ence, and  that,  it  having  been  voluntarily  abandoned 
and  undone  by  them,  their  claims  should  be  un- 
affected by  reason  of  anything  they  may  have  done. 
The  trustee  contends  that  the  transfer  was  a  fraud 
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upon  the  creditors  of  the  company  and  for  the  pur- 
pose of  hinderinp^  and  delaying  its  creditors. 
The  Referee  rules:     [38] 

**The  Referee  has  not  overlooked  the  claim  of 
the  trustee  that  certain  transactions  between  the 
bankrupt  corporation  and  the  Summit  Invest- 
ment Company,  in  which  the  note  held  by  L.  V. 
Wells  was  used  as  the  apparent  consideration 
for  the  transfer  of  the  property  of  the  bankrupt 
corporation  to  said  Summit  Investment  Com- 
pany amounted  to  a  payment  of  the  note,  but  in 
his  opinion  the  property  for  which  the  note  is 
claimed  to  have  been  surrendered  having  been 
recovered  by  the  trustee  of  the  bankrupt  es- 
tate he  cannot  receive  the  benefit  thereof  and 
at  the  same  time  have  the  right  to  claim  that 
the    note    has    been    paid.     While  it  is  possi- 
ble  that   neither   party   to   these   transactions 
between  the  bankrupt  corporation  and  the  Sum- 
mit Investment  Company  would  have  been  en- 
titled  to   relief  as  against  the  other,  yet  relief 
having  been  obtained  the  consideration,  though 
fraudulent,  must  be  returned." 
If  it  be  true  that  both  the  purpose  and  effect  of  this 
transfer  was  merely  to  give  L.  V.  Wells  and  E.  H. 
McPherson  preference  over  the  other  creditors,  as 
concluded,  the  ruling  is,  doubtless,  correct. 
20  Cyc.  472-b  et  seq,  572,  624-K  11,  %m; 
White  vs.  Cotzhausen,  129  U.  S.  329,  at  344  and 

345; 
U.  S.  Rubber  Co.  vs.  American  Oak  Lea  Co.,  181 

U.  S.  434,  at  446  and  447. 
'Hutchinson  vs.  Otis,  190  U.  S.  552. 
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The  creditors  of  the  bankrupt  were,  in  the  main, 
those  with  small  holdings  under  the  sale  contracts, 
with  -unliquidated  claims  against  the  corporation  and 
its  books  were  in  the  sole  control  of  the  claimants. 

According  to  claimants'  own  testimony,  the  prop- 
erty recovered  from  the  Summit  Investment  Com- 
pany w^as  transferred  without  consideration  to  that 
company.  The  new  notes  given  Wells  and  McPher- 
son  were  at  the  time  of  that  transfer,  not  yet  due  and 
might  have  been  transferred  to  innocent  purchasers. 
As  pointed  out,  no  record  of  the  interest  of  the  Wen- 
atchee  Heights  Orchard  Company  was  preserved  and 
no  acknowledgment  of  trust  by  either  Gates  or  the 
Summit  Investment  Company  was  given  or  required. 
A  false  record  was  made  by  claimants  in  the  minute- 
book  of  the  [39]  Wenatchee  Heights  Orchard 
Company  to  the  effect  that  Gates  had  purchased 
claimants'  notes  against  the  Wenatchee  Heights  Or- 
chard Company,  and  that,  for  them,  he  received  the 
company's  property.  Claimants  must  be  held  to 
have  contemplated  the  probable  result  of  their  acts. 

On  its  face,  the  Summit  Investment  Company  had 
become  the  owner  of  the  principal  assets  of  the 
Wenatchee  Heights  Orchard  Company,  freed  from 
any  claim  by  anyone  connected  with  that  company. 
If  by  any  chance  this  false  record,  in  the  control  of 
claimants,  was  brought  to  light,  still  by  it,  it  had  been 
made  to  appear  that  Gates  was  an  innocent  holder 
of  the  notes  before  maturity,  without  notice  of  any 
equities  on  the  part  of  the  contract  holders,  and  the 
Summit  Investment  Company  would  be  in  a  like  ad- 
vantageous position. 

If  the  true  relation  between  the  Wenatchee  Heights 
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Orchard  Company,  the  Siinmiit  Investment  Com- 
pany and  L.  V.  Wolls  and  E.  H.  McPherson  was 
brought  to  light,  under  the  circumstances,  it  would, 
probably,  require  more  than  four  months'  time  after 
the  transfer  to  do  so  and  a  preference  thereby  be 
established — especially  as  the  creditors,  other  than 
claimants,  had  principally  unliquidated  claims,  and 
the  company  defending  against  their  liquidation, 
would  be  in  the  sole  control  of  claimants  Wells  and 
McPherson,  and,  finally,  if  discovered,  and  bank- 
ruptcy inteiTcned  short  of  four  months,  the  stand 
might  further  be  taken  that,  while  the  preference  had 
not  been  gained,  yet  these  claims  were  unsmirched  by 
reason  of  these  transactions. 

The  discouragement  of  creditors,  naturally  result- 
ing from  the  apparently  hopeless  condition  of  the 
company,  would  be  likely  to  result  in  advantage  to 
claimants,  both  as  creditors  and  as  sole  stockholders 
of  the  corporation.     [40] 

Claimant  Wells,  having  testified  that  the  Summit 
Investment  Company  was  organized  to  facilitate  the 
transaction  of  the  business  of  the  Wenatchee  Heights 
Orchard  Company,  when  repeatedly  pressed  to  state 
how  the  transactions  with  the  Summit  Investment 
Company  would  facilitate  the  business  of  the  Wenat- 
chee Heights  Orchard  Company,  gave  the  following 
explanation : 

"A.  We  proposed  to  carry  out  the  Wenatchee 
Heights  Orchard  Company  project  to  take  care 
of  the  land  and  the  orchards  and  to  perfect  the 
water  system,  so  that  the  Wenatchee  Heights 
Orchard  Company  would  be  able  to  fulfill  all  of 
its  contracts  to  the  purchasers  of  its  land.    Early 
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in  that  year  we  had — that  would  be  1911 — we 
had  been  sued  and  a  judgment  had  been  recov- 
ered against  us,  which  we  regarded  to  be  entirely 
unjust;  we  thought  that  no  person  should  have 
any  right  to  recover  a  judgment  aganst  the  Wen- 
atchee  Heights  Orchard  Company  on  the  grounds 
that  those  people  had,  and  we  were  afraid,  since 
they  had  recovered  a  judgment,  we  were  afraid 
that  others  might  possibly  follow  their  course, 
and  it  was  my  idea  'to  conserve  the  resources  of 
the  Wenatchee  Heights  Orchard  iOompany  in 
such  a  manner  as  to  prevent  the  possibility  of 
a  repetition  of  what  we  had  experienced  in  the 
matter  of  this  judgment. 

Q.  In  other  words — 

A.  Just  a  minute,  until  I  get  through.  That 
was  my  idea ;  we  were  afraid  that  possibly  there 
might  have  been — might  be  others  who  would  be 
encouraged  by  that  fact  that  Mr.  Hotchkin  had 
obtained  a  judgment  and  would  enter  suits  and 
thus  dissipate  the  resources  of  the  Wenatchee 
Heights  Orchard  Company  in  a  way  that  we 
thought  was  not  just.  It  was  our  idea  to  accom- 
plish what  we  had  started  out  to  do,  to  furnish  a 
water  right  which  would  be  unquestioned  in 
i  every  particular  and  to  carry  out  our  contracts 
with  our  land  purchasers  perfectly ;  but  if  others 
who  had*  not  proper  claims  against  the  company 
were  able  to  recover  on  judgments,  necessarily 
the  assets  of  the  Wenatchee  Heights  Orchard 
Company  would  have  been  dissipated  before  we 
could  carry  out  our  contracts ;  and  it  was  my  idea 
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to  surroimd  these  resources  by  such  safeguards 
as  would  prevent  their  being  dissipated  in  that 
manner,  and  to  use  them  for  the  pui^ose  of  car- 
rying out  the  contracts  of  the  company  in  regard 
to  their  water  rights  and  cultivation  of  the  land. 
Q.  In  other  words,  you  were  seeking  a  method 
by  which  you  could  prevent  any  person  who  se- 
cured a  judgment  against  your  company  from 
levying  upon  this  property  and  selling  it? 

A.  It  was  not  my  idea  to  prevent  any  person 
having  a  judgment,  a  just  judgment,  against  the 
company — 

Q.  You  were  to  be  the  judge  of  whether  it  was 
a  jusit  judgment  or  not  ? 

A.  Well,  now,  I  am  not  saying  that.     [41] 
Q.  And  you  were  tiying  to  put  these  assets  in 
such  shape  so  that  anybody  w^ho  secured  a  judg- 
ment for  the  reasons  that  Hotchkin  did  would  be 
unable  to  touch  that  property,  isn't  that  true? 

A.  No,  that  was  not  my  idea  exactly.    My 

idea  was  to  put  the  matter  in  such  shape  as  to 

discourage  persons  who  thought  of  entering  suits 

for  causes  of  that  kind." 

It  therefore  appears  that  the  scheme  was,  stripped 

of  its  euphony,  to  hinder  and  delay  creditors. 

The  Referee  did  not  find  such  clear  and  convincing 
proof  of  gross  over-valuation  of  the  property  ac- 
quired by  the  company  on  its  organization  as  to  war- 
rant a  finding  of  fraud,  avoiding  the  indebtedness  to 
the  claimants,  then  assumed  by  the  company. 

This  conclusion  is  approved  and,  as  the  notes  are 
shown  by  claimants'  testimony,  to  have  been  at  all 
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times  in  their  possession;  never  acquired  by  G-ates 
and,  therefore,  never  surrendered  to  the  Wenatchee 
Heights  Orchard  Company,  they  will  not  be  treated 
as  paid ;  but  it  does  not  follow  that  the  only  disadvan- 
tage suffered,  on  account  of  the  transaction,  by  Wells 
and  McPherson,  is  the  loss  of  their  now  claimed  pre- 
ference. 

By  their  acts,  both  as  creditors  and  for  the  cor- 
poration, said  company's  property  was  transferred 
in  such  a  way,  as  found  by  the  Referee,  that  neither 
they  nor  the  corporation  could  recover  it.  The  other 
creditors,  alone,  could  compel  its  return  to  the  cor- 
poration. They  did  so.  To  now  hold  that  the  claim- 
ants, who  were  parties  to  such  transfer,  may  resort 
to  the  property  they  helped  put  out  of  the  reach  of 
the  corporation  and  themselves,  the  same  as  the  other 
creditors,  would  neither  tend  to  encourage  innocent 
creditors  to  diligence,  nor  discourage  those  dis- 
honestly inclined  from  scheming  for  an  unfair  ad- 
vantage.    [42] 

The  claims  of  Wells  and  McPherson  have  not  been 
shown  to  be  fraudulent,  and  will,  therefore,  be  treated 
as  legitimate.  But  while  there  is  a  wide  range  be- 
tween one  with  a  purely  fabricated  claim  and  one  who 
seeks  to  secure  a  preference  for  a  valid  claim,  yet  the 
holder  of  a  valid  claim  may  lend  it  and  himself  to  the 
accomplishment  of  a  fraud,  and  both  be  affected 
thereby. 

20  Cyc.  487-c  and  638. 

Claimants  might  be  diligent  in  securing  the  advan- 
tage of  a  preference,  without  prejudicing  their 
claims.     They  might  even  be  secret  in  so  doing,  if 
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there  was  no  duty  on  their  part  to  speak.  (U.  S. 
Rubber  €o.  vs.  iVin.  Oak  Lea  Co.,  181  U.  S.  434,  at 
447,  supra.)  But  if  the  creditor  and  the  corporation 
do  undertake  to  speak,  they  are  bound  to  speaik  truly, 
and  if  in  these  corporation  minutes  they  spoke  falsely 
in  a  matter  naturally  tending  to  their  advantage  and 
the  deception  and  disadvantage  of  other  creditors,  no 
element  of  actual  fraud  appears  lacking,  even  though 
the  claim  evidenced  by  the  notes  be  not  fabricated, 
but  a  genuine  debt. 

It  is  not  necessary  to  determine  the  effect  of  a  con- 
fessed valuation  now  of  the  transferred  property  not 
exceeding  the  creditor's  established  claims.  Such 
transactions  as  these  should  be  tested  by  the  situa- 
tion, action  and  intention  of  the  parties  at  the  time 
they  acted,  and  the  then  probable  effect  of  such  ac- 
tion. Though  the  Court  has  not  found  such  clearly 
established  fraud  in  these  notes,  at  the  inception  of 
the  claim,  in  the  evidence,  as  to  void  them,  yet  they 
were  not  free  from  question,  and  city  property  of  the 
nature  of  that  transferred  is  liable  to  sudden  fluctua- 
tions in  value.     [43] 

At  the  time  of  the  transfers  to  the  Summit  Invest- 
ment Company,  it  was  not  unreasonable  to  calculate 
that  the  property  had  a  present  value,  tested  by  its 
potential  value,  in  excess  of  the  established  claims. 
The  same  rule  that  saved  claimants  from  condemna- 
tion for  over-valuation  of  the  property  amounting 
to  fraud  at  the  organization  of  the  corporation  will 
obtain  in  testing  their  conduct  in  the  matter  of  the 
transfer  of  this  property.  Their  conduct  shows  that 
they  considered  it  of  greater  value  than  their  claims. 
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Arriving  at  that  not  then  unreasonable  conclusion, 
the  effect  of  their  conduct  will  be  tested  as  though 
their  conclusion  was  a  verity  in  establishing  actual 
fraud  upon  their  part. 

The  fact  that,  after  other  creditors  brought  a  suit 
against  Grates,  the  Summit  Investment  Company, 
Wells  and  McPherson  to  recover  the  property  trans- 
ferred, for  the  Wenatchee  Heights  Orchard  Com- 
pany, claimants,  before  judgment  consented  to  re- 
turn the  property,  does  not  purge  the  transaction  of 
fraud.  It  cannot  be  considered  a  voluntary  sur- 
render. These  claimants  are  denied  |tthe  right  to 
have  any  of  the  proceeds  of  the  property  recovered 
applied  to  the  satisfaction  of  their  claims  until  the 
claims  of  other  creditors  are  satisfied. 

The  conclusion  of  the  Referee  that,  upon  the  pres- 
ent evidence,  the  Trustee  should  not  be  directed  to 
comply  with  the  Public  Service  Commission's  order 
for  the  increase  of  the  water  supply  to  the  present 
contract  holders  is  affirmed.  The  penalty  imposed 
by  the  state  law  for  a  failure  to  comply  with  the 
Commission's  order  cannot  be  made  the  basis  of  a 
claim  in  this  bankruptcy  proceeding.  (Section  57-J 
of  the  Bankruptcy  Act.)  If  such  an  order  were 
made,  and  the  expense  incurred  of  increasing  the 
water  supply,  the  claims  of  the  contract  [44] 
holders  for  damages  for  a  shortage  of  water  would 
still  exist.  A  different  question  would  be  presented 
if  the  petition  was  for  authority  to  compromise  the 
unliquidated  claims  of  the  contract  holders  for  such 
.damage  by  complying  with  the  order  and  increasing 
the  water  supply. 
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The  Referee's  order  is  modified  as  indicated  above. 
[Indoi-sed]:  Decision  on  Review  of  Referee's 
Order  Denying  Trustee's  Petition  and  Allowing 
Claims  of  Wells  &  McPherson  in  Part.  Filed  in  the 
U.  S.  District  Court,  Western  Dist.  of  Washington, 
Northern  Division.  Dec.  3, 1913.  Frank  L.  Crosby,' 
Clerk.     By  E.  M.  L.,  Deputy.     [45] 


In  the  District  Court  of  the  United  States  for  the 
Western  Distnct  of  Washington,  Northern  Divi- 
sion. 

No.  5025. 

In    the    Matter    of    WENATCHEE    HEIGHTS 
ORCHARD  COMPANY, 

Bankrupt. 
Order  Modifying  Order  of  Referee  upon  Claim  of 

L.  V.  Wells. 
This  cause  coming  on  to  be  heard  upon  the  peti- 
tions for  review  of  the  claimant  L.  V.  Wells  and  J.  B. 
Lincoln,  as  Trustee,  and  the  Court  being  fuUy  ad- 
vised and  having  delivered  a  written  opinion  herein 
which  was  filed  herein,  now,  in  pursuance  of  said 
written  opinion,  it  is 

CONSIDERED,  ORDERED  AND  DECI^EED 

by  the  Court  that  said  order  of  the  Referee  allowing 
the  said  claim  of  L.  V.  Wells  in  the  sum  of  $56,389.16 
be  and  the  same  hereby  is  approved,  subject 'to  the 
following  modifications,  that  is  to  say,  that  the  said 
L.  V.  Wells  is  denied  the  right  to  receive  anv  divi- 
dends on  his  said  claim  out  of  the  proceeds  realized 
from   the  assets  conveyed   by  the  said   Wenatchee 
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Heights  Orchard  Company  to  the  Summit  Invest- 
ment Company  until  all  other  creditors  have  been 
satisfied  in  full. 
Dated  this  11th  day  of  December,  A.  D.  1913. 
EDWAED  E.  CU'SHMADN', 

Judge. 
O.  K.  as  to  form  only. 

T.  D.  OGiDEN. 

[Endorsed] :  Order  Modifying  Order  of  Eeferee 
upon  Claim  of  L.  Y.  Wells.  Filed  in  the  United 
States  District  Court,  Western  District  of  Washing- 
ton. Dec.  11,  1913.  Frank  L.  Crosby,  Clerk.  Ed. 
M.  Lakin,  Deputy.     [46] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  5025. 

In    the    Matter    of    WENATCHEE    HEIGHTS 
ORCHAED  CO^IPANY, 

Bankrupt. 

Petition  for  Appeal. 
To  the  Honorable  EDWARD  E.  CUSHMAN,  Judge 
of  Said  Court. 
Comes  now  L.  V.  Wells,  a  claimant  in  the  above- 
entitled  matter,  and  feeling  himself  aggrieved  by  the 
order  made  and  entered  in  this  cause  on  the  11th  day 
of  December,  1913,  modifying  the  order  of  the  Ref- 
eree heretofore  made  herein  upon  his  claim,  does 
hereby  appeal  from  said  order  to  the  Circuit  Court  of 


J.  B.  Lincoln.  51 

Appeals  for  the  9th  Circuit  for  the  reasons  specified 
in  the  assignment  of  errors  which  is  filed  heremth, 
and  he  prays  that  his  appeal  be  allowed  and  that  cita- 
tion issue  as  provided  by  law,  and  that  a  transcript 
of  the  record,  proceedings  and  papers  upon  which 
said  decree  was  based,  duly  authenticated,  may  be 
sent  to  the  United  States  Circuit  Court  of  Appeals 
for  the  9th  Circuit,  sitting  at  San  Francisco,  Cali- 
fornia; and  your  petitioner  further  prays  that  the 
proper  order  touching  the  security  to  be  required  of 
him  to  perfect  his  appeal  be  made. 

CORWIN  S.  SHANK, 
H.  C.  BELT, 
Attorneys  for  Claimant  L.  V.  Wells. 
The  above  petition  granted  and  the  said  appeal 
allowed  upon  giving  bond  as  required  by  law  in  the 
sum  of  $500.00. 
Dated  this  11th  day  of  December,  1913. 

EDWAED  E.  CUSHMAN, 
Judge.     [47] 

[Endorsed] :  Petition  for  Appeal.  Filed  in  the 
United  States  District  Court,  Western  District  of 
Washington.  Dec.  11,  1913.  Frank  L.  Crosby, 
Clerk.     By  E.  M.  L.,  Deputy.     [48] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  5025. 

In  the  Matter  of  the  WENATCHEE  HEIOHTS 
ORCHAED  CO.,  a  Corporation, 

Bankrupt. 

Petition  on  Appeal  of  J.  B.  Lincoln,  Trustee  in  Bank- 
ruptcy of  the  Estate  of  the  Wenatchee  Heights 
Orchard  Company. 

Comes  now  J.  B.  Lincoln,  as  Trustee  of  the  Estate 
of  the  Wenatchee  Heights  Orchard  Company,  bank- 
rupt, and  feeling  himself,  as  such  Trustee,  aggrieved 
by  the  judgment  made  and  entered  in  this  cause  on 
the  10th  day  of  December,  A.  D.  1913,  allowing  the 
claim  of  L.  V.  Wells  and  affirming,  except  as  therein 
stated,  the  order  of  the  Referee  upon  said  claim,  pre- 
sents and  files  herewith  his  Assignments  of  Error, 
and  does  hereby  appeal  from  said  order  to  the  Cir- 
cuit Court  of  Appeals  of  the  United  States,  for  the 
Ninth  Circuit,  and  prays  that  an  appeal  may  be 
allowed,  and  that  a  transcript  of  the  record,  pro- 
ceedings and  papers  upon  which  said  judgment  was 
made,  duly  authenticated,  may  be  sent  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  sit- 
ting at  San  Francisco,  California. 

RAYMOND  D.  OGDEN, 

Attorney  for  Trustee. 
WALTER    SCHAFFNER, 

Attorney  for  Trustee. 
Dec.  19,  1913. 
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The  foregoing  claim  of  appeal  is  allowed. 

EDWARD  E.  GUSHMA>^, 
District  Judge. 
[Endorsed] :  Petition  for  Appeal,  J.  B.  Lincoln, 
Trustee.  Filed  in  the  United  States  District  Court, 
Western  District  of  Washington.  Dec.  20,  1913. 
Fi-ank  L.  Crosby,  Clerk.  By  E.  M.  L.,  Deputy. 
[49] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion, 

No.  5025. 

In    the    Matter    of    WENATCHEE    HEIGHTS 
ORCHARD  COMPANY, 

Bankrupt. 
Assignment  of  Errors  [of  L.  V.  Wells]. 

And  now  on  this  the  11th  day  of  December,  A.  D. 
1913,  comes  L.  V.  Wells,  the  claimant  mentioned  in 
the  order  entered  in  the  above  cause,  on  the  11th  day 
of  December,  A.  D.  1913,  modifying  the  order  of  the 
Jleferee  heretofore  made  in  this  cause  upon  his  said 
claim,  and  says  that  the  said  order  is  erroneous  and 
unjust  to  the  said  claimant. 

First:  Because  the  said  order  provides  that  the 
said  L.  V.  Wells  be  denied  the  right  to  receive  any 
dividends  on  his  said  claim  out  of  the  proceeds  real- 
ized from  the  assets  conveyed  by  the  said  Wenatchee 
Heights  Orchard  Company  to  the  Suromit  Invest- 
ment Company  until  all  other  creditors  have  been 
satisfied  in  full. 
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WHEREFORE  the  said  claimant  L.  V.  Wells 
prays  that  the  said  decree  be  reversed  in  so  far  as  it 
modifies  the  order  of  the  Referee  as  hereinabove  set 
out,  and  that  the  District  Court  be  instinicted  to  con- 
firm the  order  of  the  Referee  without  any  modifica- 
tion as  aforesaid. 

CORWIN  S.  SHANK, 
H.  C.  BELT, 
Attorneys  for  Claimant  L.  V.  Wells. 

[Endorsed]  :  Assignment  of  Errors.  Filed  in  the 
United  States  District  Court,  Western  District  of 
Washington.  Dec.  11,  1913.  Frank  L.  Crosby, 
Clerk.    By  E.  M.  L.,  Deputy.     [50] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  5025. 

In  the  Matter  of  the  WENATCHEE  HEIGHTS 
ORCHAJRD  CO.,  a  Corporation, 

Bankrupt. 

Assignments  of  Error  by  Trustee  in  Bankruptcy  to 
Allowance  of  Claim  of  L.  V.  Wells. 
And  now  on  the  18th  day  of  December,  A.  D.  1913, 
comes  J.  B.  Lincoln,  as  Trustee  in  Bankruptcy  of 
the  Estate  of  the  Wenatchee  Heights  Orchard  Com- 
pany, bankrupt,  by  Raymond  D.  Ogden  and  Walter 
Scliaffner,  his  attorneys,  and  says  that  the  order 
entered  in  the  above  cause  on  the  10th  day  of  Decem- 
ber, A.  D.  1913,  affirming  the  order  of  the  Referee, 
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except  as  in  said  order  modi  tied,  is  erroneous  and 
against  the  just  rights  of  said  Trustee  in  Bankiiiptcy, 
for  the  following  reasons: 

Because  the  order  made  on  tlie  10th  day  of  Decem- 
ber, A.  D.  1913,  allows  the  elaim  of  L.  V.  Wells  for 
Fifty-six  Thousand  Three  Hundred  and  Eighty-nine 
and  16/100  Dollai-s  ($56,389.16),  the  allowance  of 
which  said  claim  is  erroneous  and  unjust,  for  the  fol- 
lowing reasons: 

(1)  That  the  notes  attached  to  said  proof  of  claim 
upon  which  the  same  was  based  were  executed  with- 
out any  consideration  whatsoever. 

(2)  That  the  note  for  Fifty-seven  Thousand  Dol- 
lars ($57,000),  dated  the  21st  day  of  September,  1911, 
attached  to  said  proof  of  claim  and  upon  which  the 
said  claim  is  in  part  based,  has  been  fully  paid  and 
satisfied. 

(3)  That  nothing  whatsoever  is  due  to  the  said 
L.  V.  Wells  from  said  Wenatchee  Heights  Orchard 
Company,  but  that,  on  the  contrary,  the  said  L.  V. 
Wells  is  indebted  to  said  Wenatchee  [51]  Heights 
Orchard  Company  and  was  at  the  time  of  the  filing 
of  the  petition  herein  in  the  sum  of  Seventy-five 
Thousand  Dollars  ($75,000)  for  his  subscription  to 
the  capital  stock  of  said  bankrupt. 

(4)  That  the  sum  of  Forty  Thousand  Dollars 
($40,000)  of  said  claim  was  based  upon  an  alleged 
agreement  whereby  L.  V.  Wells  sold  to  the  Wen- 
atchee Heights  Orchard  Company  certain  real  estate, 
together  wdth  63  shares  of  the  capital  stock  of  the 
Spring  Hill  Irrigation  Company,  and  was  to  receive 
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in  payment  therefor  750  shares  of  the  capital  stock 
of  said  Wenatchee  Heights  Orchard,  and  there  was 
to  be  paid  to  said  Wells  the  sum  of  Forty  Thousand 
Dollars  ($40,000)  and  to  certain  other  parties  men- 
tioned in  said  agreement  the  sum  of  Twenty-two 
Thousand  Two  Hundred  and  Forty  Dollars 
($22,240) ;  that  in  truth  and  in  fact  the  said  land 
sold  to  said  Wenatchee  Heights  Orchard  Company 
by  said  L.  V.  Wells  was  not  worth  to  exceed  the  sum 
of  Fifty  Thousand  Dollars  ($50,000)  ;  that  at  the 
time  such  sale  was  made  said  L.  V.  Wells  was  the 
president  and  one  of  the  Trustees  of  the  Wenatchee 
Heights  Orchard  Company  and  the  owner  of  all  the 
capital  stock  and  one  E.  H.  McPherson,  the  claimant, 
who,  according  to  said  agreement,  was  to  receive  the 
sum  of  Fifty-eight  Hundred  Fifty  Dollars  ($5,850), 
was  the  only  other  Trustee  or  officer  of  said  cor- 
poration when  said  agreement  was  made ;  said  L.  V. 
Wells  and  E.  H.  McPherson  knew  that  said  land  was 
worth  not  to  exceed  the  sum  of  Fifty  Thousand  Dol- 
lars ($50,000)  and  said  contract  was  entered  into  by 
them  on  behalf  of  the  Wenatchee  Heights  Orchard 
Company  and  themselves  fraudulently,  and  with  the 
design  and  purpose  of  causing  it  to  appear  that  the 
said  capital  stock  of  the  Wenatchee  Heights  Orchard 
Company  was  fully  paid,  whereas,  in  truth  and  in 
fact,  nothing  whatever  was  ever  paid  thereon. 

(5)  That  the  said  L.  V.  Wells  is  the  legal  owner 
and  [52]  holder  of  Three  Hundred  and  Seventy- 
five  (375)  shares  of  the  capital  stock  of  the  Wenatchee 
Heights  Company  of  the  par  value  of  Thirty-seven 
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Thousand  Five  Hundred  Dollars  ($37,500)  on  which 
nothing  has  been  paid,  and  that  said  Wells  is  now 
indebted  to  the  bankrupt  in  said  sum  of  Thirty-seven 
Thousand  Five  Hundred  Dollars  ($37,500)  for  said 
stock. 

(6)  That  said  L.  V.  Wells  is  indebted  to  the  bank- 
rupt herein  in  a  large  sum  of  money,  the  exact 
amount  of  which  the  Trustee  is  not  now  able  to  as- 
certain, from  moneys  illegally  and  improperly  with- 
drawn by  him  for  and  on  account  of  said  commis- 
sions claimed  by  him. 

(7)  That  the  evidence  shows  that  the  said  L.  V. 
Wells  has  been  guilty  of  such  fraud  and  unfair  deal- 
ings and  conduct  in  the  management  of  the  affairs 
of  the  Wenatchee  Heights  Orchard  Company  that  he 
is  now  debarred  and  estopped  from  claiming  or  at- 
tempting to  claim  any  sum  or  sums  whatsoever  due 
him  as  a  creditor  of  the  Wenatchee  Heights  Orchard 
Company. 

WHEREFORE,  said  J.  B.  Lincoln,  Trustee  of 
the  estate  of  the  Wenatchee  Heights  Orchard  Com- 
pany, prays  that  said  order,  judgment  and  decree 
affirming  the  action  of  the  Referee  in  the  allowance 
of  the  claim  of  L.  V.  Wells  in  any  capacity  whatso- 
ever hy  reversed,  and  the  said  Court  may  be  directed 
to  enter  a  decree  reversing  the  action,  ruling  and 
order  of  the  Referee  in  allowing  in  any  capacity 
whatsoever  the  claim  of  L.  V.  Wells,  and  that  a  de- 
cree may  be  made  and  entered  disallowing  w  ^o^o 
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the  claim  of  L.  V.  Wells. 

RAYMOND  D.  OGDEN, 

Attorney  for  Trustee. 
WALTER   SCHAFFNER, 

Attorney  for  Trustee.     [53] 

[Endorsed]  :  Assignment  of  Errors,  J.  B.  Lincoln, 
Trustee.  Filed  in  the  United  States  District  Court, 
Western  District  of  Washington.  Dec.  20,  1913. 
Frank  L.  Crosby,  Clerk.  By  E.  M.  L.,  Deputy. 
[54] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion, 

No.  5025. 

In    the     Matter     of    WENATCHEE     HEIGHTS 
ORCHARD  COMPANY,  a  Corporation, 

Bankrupt. 

Bond  on  Appeal  of  L.  V.  Wells. 

KNOW  ALL  MEN  BY  THESE  PRESENTS, 
That  we,  L.  V.  Wells,  as  principal,  and  American 
Surety  Company  of  New  York,  as  surety,  acknowl- 
edge ourselves  to  be  indebted  to  J.  B.  Lincoln,  as 
Trustee  in  Bankruptcy  of  the  estate  of  Wenatchee 
Heights  Orchard  Company,  a  bankrupt,  appellee  in 
the  above  cause,  in  the  sum  of  Five  Hundred  Dollars 
($500.00),  conditioned  that 

WHEREAS,  on  the  eleventh  day  of  December, 
A.  D.  1913,  in  a  proceeding  had  in  the  above-entitled 
court  and  cause,  wherein  the  above-named  L.  V. 
Wells  was  a  claimant,  a  decree  was  rendered  against 


J.  B.  Lincoln.  59 

the  said  L.  V.  Wells  and  the  said  L.  V.  Wells  has  ob- 
tained an  appeal  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  to  reverse  said  de- 
cree; 

NOW,  if  the  said  L.  V.  Wells  shall  prosecute  his 
said  appeal  to  effect  and  answer  all  costs  if  he  fail  to 
make  his  plea  good,  then  the  above  obligation  to  be 
void;  else  to  remain  in  full  force  and  virtue. 
Dated  this  eleventh  day  of  December,  1913. 

L.  V.  WELLS. 
By  H.  C.  BELT, 
His  Attorney. 
:  AMERICAN     SURETY     COMPANY     OF 

NEW  YORK. 

By  EDWARD  J.  LYONS, 
Resident  Vice-President. 
[Seal]  S.  H.  MELROSE, 

Resident  Assistant  Secretary. 
Approved  December  12,  1913. 

EDWARD  E.  CUSHMAN, 
Judge.     [55] 

[Indorsed]  :  Bond  on  Appeal  of  L.  V.  Wells.  Filed 
in  the  U.  S.  District  Court,  Western  Dist.  of  Wash- 
ington, Southern  Division.  Dec.  12,  1913.  Frank 
L.  Crosby,  Clerk.  By  F.  M.  Harshberger,  Deputy. 
[56] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  5025. 

In  the  Matter  of  the  WENATCHEE  HEIG-HT8 
ORCHARD  CO.,  a  Corporation, 

Bankrupt. 

Order  Allowing  Appeal  [of  J.  B.  Lincoln,  Trustee]. 

This  matter  coming  on  to  be  heard  upon  the  peti- 
tion of  J.  B.  Lincoln,  Trustee  of  the  estate  of  the 
Wenatchee  Heights  Orchard  Company,  bankrupt, 
for  the  allowance  of  an  appeal  to  the  Circuit  Court 
of  Appeals  for  the  Mnth  Circuit,  from  an  order  en- 
tered on  the  10th  day  of  December,  A.  D.  1913,  af- 
firming the  order  of  the  Referee  except  as  therein 
modified,  and  it  appearing  that  said  petition  is  in 
proper  form  and  filed  within  the  time  required  by 
statute,  and  that  said  petitioner  has  duly  filed  with 
said  petition  his  Assignments  of  Error, — 

It  is  hereby  ORDERED  that  the  said  appeal  be 
and  the  same  hereby  is  allowed. 

Entered  in  open  court  this  19th  day  of  December, 
A.  D.  1913. 

EDWARD  E.  CUSHMAN, 

Judge. 

[Endorsed]:  Order  Allowing  Appeal,  J.  B.  Lin- 
coln, Trustee.  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington.    Dec.  20, 
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1913.     Frank  L.  Crosby,  Clerk.    By  E.  M.  L.,  Dep- 
uty.    [57] 


In  the  United  States  Circuit  Court  of  Appeals  in 

and  for  the  Ninth  Judicial  Circuit. 

No.  5025. 

In     the     Matter     of    WENATCHEE     HEIGHTS 
ORCHARD  COMPANY,  a  Corporation, 

Bankrupt. 
Citation  [on  Appeal  of  S.  V.  Wells]. 

United  States  of  America,  to  J.  B.  Lincoln,  as  Trus- 
tee in  Bankruptcy  of  the  Estate  of  Wenatchee 
Heights  Orchard  Company,  Greeting: 

You  are  hereby  notified  that  in  a  certain  proceed- 
ing had  in  the  above-entitled  cause  in  bankruptcy 
in  the  United  States  District  Court  in  and  for  the 
Western  District  of  Washington,  Northern  Division, 
wherein  L.  V.  Wells  is  claimant,  an  appeal  has  been 
allowed  to  the  said  L.  V.  Wells  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  and 
you  are  therefore  hereby  cited  and  admonished  to  b& 
and  appear  in  said  court,  at  San  Francisco,  on  or  be- 
fore the  31st  day  of  December,  1913,  to  show  cause, 
if  any  there  be,  why  the  order  and  decree  appealed 
from  should  not  be  corrected  and  speedy  justice  done 
the  parties  in  that  behalf. 

WITNESS  the  Honorable  EDWARD  E.  CUSH- 
MAN,  Judge  of  said  Court,  this  12th  day  of  Decem- 
ber, A.  D.  1913. 

[Seal]  EDWARD  E.  CUSHMAN, 

Judge. 
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We  hereby  admit  service  of  the  within  paper  this 
12th  day  of  December,  1913. 

RAYMOND  D.  OGDEN, 
WALTER  SCHAFFNER, 
Attorneys  for  Trustee.     [58] 

[Indorsed] :  No.  5025.  United  States  District 
Court  for  the  Western  District  of  Washington, 
Northern  Division.  In  the  Matter  of  Wenatchee 
Heights  Orchard  Company,  a  Corporation,  Bank- 
rupt. Citation  to  J.  B.  Lincoln  on  Appeal.  Filed 
in  the  United  States  District  Court,  Western  District 
of  Washington,  Dec.  16,  1913.  Frank  L.  Crosby, 
Clerk.  By  E.  M.  L.,  Deputy.  Corwin  S.  Shank,  H. 
C.  Belt,  Attorneys  for  L.  V.  Wells,  Alaska  Building, 
Seattle.     [59] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  5025. 

In    the     Matter     of    WENATCHEE    HEIGHTS 
ORCHARD  CO.,  a  Corporation, 

Bankrupt. 

Citation  [on  Appeal  of  J.  B.  Lincoln,  as  Trustee]. 

To  L.  V.  Wells,  Claimant: 

You  are  hereby  notified  that  in  a  certain  proceed- 
ings had  in  the  above-entitled  cause  in  bankruptcy, 
in  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division,  wherein 
J.  B.  Lincoln,  as  Trustee  in  Bankruptcy  of  the  Es- 
tate of  the  Wenatchee  Heights  Orchard   Company, 
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is  resisting  the  allowance  of  the  claim  of  L.  V.  Wells 
as  claimant,  an  appeal  has  been  allowed  to  the  said 
J.  B.  Lincoln,  Trustee  in  Bankruptcy  of  the  Estate 
of  the  Wenatchee  Heights  Orchard  Company  in  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  and  you  are  hereby  cited  and  admonished 
to  be  and  appear  at  a  session  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  to  be  holden 
at  the  City  of  San  Francisco,  State  of  California,  said 
district,  within  thirty  (30)  days  from  and  after  the 
date  hereof  pursuant  to  a  petition  on  appeal,  Assign- 
ment of  Error,  filed  with  the  clerk's  office  in  the  Dis- 
trict Court  of  the  United  States  for  the  Western  Dis- 
trict of  Washington,  Northern  Division,  in  the  mat- 
ter of  the  Wenatchee  Heights  Orchard  Co.,  bankrupt, 
to  show  cause,  if  any  there  be,  why  the  judgment 
rendered  in  said  cause  affirming,  except  as  herein 
modified,  the  Findings  of  the  Referee  in  Bankruptcy, 
allowing  the  claim    [60]     of  L.  V.  Wells,  as  claim' 
ant  for  the  sum  of  $56,389.16,  should  not  be  reversed 
as  in  said  petition  of  appeal  set  forth,  and  why  said 
order  and  decree  appealed  from  should  not  be  cor- 
rected, as  in  said  Petition  of  Appeal   and   Assign- 
ments of  Error  set  forth,  and  why  speedy   justice 
should  not  be  done  to  the  parties  in  that  behalf. 

WITNESS  the  Honorable  EDWARD  E.  CUSH- 
MAN,  Judge  of  said  Court,  on  the  19th  day  of  De- 
cember, A.  D.  1913. 

[Seal]  EDWARD  E.  CUSHMAN, 

Judge. 
Copy  of  the  within  Citation  received  and  due  ser- 
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vice  of  same  acknowledged  this  20th  day  of  Dec, 
1913. 

CORWIN  S.  SHANK  and 

H.  C.  BELT, 

Attorneys  for  Wells. 

[Endorsed]:  No.  5025.  Citation  J.  B.  Lincoln, 
Trustee.  In  the  U.  S.  District  Court  Western  Dis- 
trict of  Washington,  Northern  Division.  In  the 
Matter  of  the  Estate  of  Wenatchee  Heights  Orchard 
Company,  Bankrupts,  vs.  J.  B.  Lincoln,  Trustee. 
Filed  in  the  United  States  District  Court,  Western 
District  of  Washington.  Dec.  20,  1913.  Frank  L. 
Crosby,  Clerk.  By  E.  M.  L.,  Deputy.  Walter 
Schaffner,  Raymond  D.  Ogden,  Postof&ce  and  Office 
Address.  Offices :  507  Lowman  Bldg.,  Seattle,  Wash- 
ington, Attorneys  for  Trustee.     [61] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  5025. 

In    the     Matter     of    WENATCHEE     HEIGHTS 
ORCHARD  COMPANY,  a  Corporation, 

Bankrupt. 

Praecipe  for  Record  on  Appeal  of  L.  V.  Wells. 

To  Frank  L.  Crosby,  Clerk  of  Said  Court: 

Kindly  incorporate  into  the  transcript  of  the  rec- 
ord upon  the  appeal  of  L.  V.  Wells  from  the  order 
entered  in  said  court  and  cause  upon  December  11, 
1913,  upon  his  claim,  the  following  portions  of  the 
record: 
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(1)  Order  of  adjudication  of  bankruptcy. 

(2)  Order  of  reference. 

(3)  Claim  of  L.  V.  Wells. 

(4)  Objections  of  Trustee  to  claim  of  L.  V.  Wells. 

(5)  Order  of  Referee  upon  claim  of  L.  V.  Wells. 

(6)  Petition  of  Trustee  for  revision  of  Referee's 

order  upon  claim  of  L.  V.  Wells. 

(7)  Petition  of  L.  V.  Wells  for  revision  of  Ref- 

eree's order  upon  his  claim. 

(8)  Opinion  of  Judge  Cushman  upon  claim  of  L. 

V.  Wells  (filed  December  3, 1913). 

(9)  Order  of  Judge  upon  claim  of  L.  V.  Wells. 

(10)  Petition  of  L.  V.  Wells  on  appeal. 

(11)  Assignments  of  Error  by  L.  V.  Wells. 

(12)  Bon^  of  L.  V.  Wells  on  appeal. 

(13)  Citation  on  appeal  of  L.  V.  Wells. 

(14)  Statement  of  evidence  upon  claim  of  L.  V. 

Wells. 
Bated  this  12th  day  of  December,  1913. 

OORWIN  S.  SHANK, 
H.  €.  BELT, 
Attorneys  for  Claimant  Wells.     [62] 
Service  Qf  the  within  paper  is  hereby  admitted  this 
12th  day  of  December,  1913. 

WALTER  SCHAFFNER  and 
R.  D.  OGDEN, 

Attorneys  for  Trustee. 
[Endorsed] :  Praecipe  for  Record  on  Appeal  of  L. 
V.  Wells.  Filed  in  the  United  States  District  Court, 
Western  District  of  Washington.  Dec.  12,  1913. 
Frank  L.  Crosby,  Clerk.  By  E.  M.  L.,  Deputy. 
[63] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  5025. 

In    the     Matter    of    WENATCHEE     HEIGIHTS 
ORCHARD  COMPANY,  a  Corporation, 

Bankrupt. 

Praecipe  for  Record  on  Appeal  of  J.  B.  Lincoln, 
Trustee. 

To  Frank  L.  Crosby,  Clerk  of  said  Court: 

Kindly  incorporate  into  the  transcript  of  the  rec- 
ord upon  the  appeal  of  J.  B.  Lincoln,  Trustee  of  the 
Wenatchee  Heights  Orchard  Company,  Bankrupt, 
from  an  order  entered  in  said  cause  upon  December 
10th,  1913,  sustaining  the  order  of  the  Referee,  ex- 
cept as  therein  modified,  in  the  allowance  of  the  claim 
ofL.  V.Wells: 

(1)  Petition  in  bankruptcy. 

(2)  Form  of  real  estate   contract  of  Wenatchee 

Heights  Orchard  Company. 

(3)  Order  of  adjudication  of  bankruptcy. 

(4)  Order  of  reference. 

(5)  Claim  of  L.  V.  Wells. 

(6)  Objections  of  the  Trustee  to  claim  of  L.  V. 

Wells. 

(7)  Order  of  Referee  upon  claim  of  L.  V.  Wells. 

(8)  Petition  of  Trustee  for  revision  of  Referee's 

order  upon  claim  of  L.  V.  Wells. 

(9)  Petition  of  L.  V.  Wells  for  revision  of  Ref- 

eree's Order  upon  his  claim. 
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(10)  Opinion  of  Judj^^e  Ciishman  upon  the  claim  of 

L.  V.  Wells  filed  December  3,  1913. 

(11)  Order  of  the  Judge  upon  claim  of  L.  V.  Wells. 

(12)  Petition  of  J.  B.  Lincoln,  Trustee,  on  appeal. 

(13)  Assignments    of    error     by    J.    B.    Lincoln, 

Trustee.     [64] 

(14)  Order  granting  appeal. 

(15)  Citation  on  appeal  of  J.  B.  Lincoln,  Trustee. 

(16)  Statement    of    evidence    of    J.    B.    Lincoln, 

Trustee. 

EAYMOND  D.  OGDEN, 
WALTER  SCHAFFNER, 
Attorneys  for  J.  B.  Lincoln,  Trustee.    , 
Copy  of  the  within  praecipe  received  and  due  ser- 
vice of  same  acknowledged  this   19th   day   of  Dec. 
1913. 

CORWIN  S.  SHANK,  and 
H.  C.  BELT,  i 

Attorneys  for  Wells. 

[Endorsed] :  Praecipe  for  record  on  appeal  of  J.  B. 
Lincoln,  Trustee.  Filed  in  the  United  States  Dis- 
trict Court,  Western  District  of  Washington.  Dec. 
19,  1913.  Frank  L.  Crosby,  Clerk.  By  E.  M.  L., 
Deputy.     [65] 
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[Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  of  Record.] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion, 

No.  5025. 

In  the  Matter  of  the  WENiATCHEE  HEiaHTS 
ORCHAEID  COMPANY,  a  Corporation, 

Bankrupt. 

United  States  of  America, 

Western  District  of  Washington, — ss. 

I,  Frank  L.  Crosby,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Western  District  of 
Washington,  do  hereby  certify  the  foregoing  94  type- 
written pages,  nmnbered  from  1  to  94,  inclusive,  to 
be  a  full,  true,  correct  and  complete  copy  of  so  much 
of  the  record  and  proceedings  in  the  above  and  fore- 
going entitled  cause  as  is  called  for  by  the  praecipes 
of  the  attorneys  for  the  Claimant  and  Trustee,  as  the 
same  remain  of  record  and  on  file  in  the  office  of  the 
clerk  of  the  said  court,  and  that  the  same  constitute 
the  transcript  of  record  on  appeal  from  the  District 
Court  of  the  United  States  for  the  Western  District 
of  Washington,  to  the  Circuit  Court  of  Appeals  for 
the  Ninth  Judicial  Circuit. 

I  further  certify  the  following  to  be  a  full,  true 
and  correct  statement  of  all  expenses,  costs,  fees  and 
charges  incurred  and  paid  in  my  office  by  or  on  be- 
half of  the  appellants  for  preparation  and  certifica- 
tion of  the  typewritten  transcript  of  record  issued 
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to  the  United  States  Circuit  Court  of  Appeals  [66] 
for  the  Ninth  Circuit  in  the  above-entitled  cause,  to 
wit: 

Clerk  s  fee  (Sec.  828  R.  S.  U.  S.  as  Amended 
by  Sec.  6,  Act  of  March  2,  1905)  for  mak- 
ing transcript  of  the  record  for  printing 
purposes  223  folios  at  30c  per  folio $66.90 

Certificate  to   certified   copy   of  typewritten 

transcript  of  record 30 

Seal  to  said  certificate 40 


$67.60 
I  hereby  certify  that  the  above  cost  for  preparing 
and  certifying  record  amounting  to  $67.60  has  been 
paid  to  me  by  Messrs.  Corwin  S.  Shank  and  H.  C. 
Belt,  attorneys  for  L.  V.  Wells,  Raymond  D.  Ogden, 
and  Walter  Schaffner,  attorneys  for  Trustee. 

IN  WITNESS  WHEREOF  I  have  hereto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
Seattle,  in  said  District,  this  24th  day  of  December, 
A.  D.  1913. 

[Seal]  FRANK  L.  CROSBY, 

Clerk.     [67] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

IN  BANKRUPTCY— No.  5025. 
In    the    Matter    of    WENATCHEE    HEIOHTS 
ORCHARD  COMPANY, 

Bankrupt. 
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Statement  of  Evidence  upon  Claim  of  L.  V.  Wells. 

BE  IT  REMEMBERED  that  on  the  3d  day  of 
September,  1013,  the  objections  of  J.  B.  Lincoln,  as 
Trustee  of  Wenatchee  Heights  Orchard  Company, 
the  above-named  bankrupt,  to  the  claim  of  L.  V. 
Wells  came  regularly  on  for  hearing  before  Hon. 
John  P.  Hoyt,  Referee  in  Bankruptcy,  the  said 
claimant  being  present  in  person  and  being  repre- 
sented by  H.  C.  Belt,  his  attorney,  and  the  Trustee 
being  present  in  person  and  being  represented  by 
Raymond  D.  Ogden  and  Walter  Schaffner,  his  at- 
torneys, whereupon  the  following  proceedings  were 
had: 

It  was  stipulated  that  all  testimony  of  L.  V.  Wells 
and  E.  H.  McPherson  taken  in  this  cause  since  the 
adjudication  in  bankruptcy  should  be  considered 
upon  this  hearing,  subject  to  any  objections  on  the 
ground  of  materiality  or  relevancy. 

[Testimony  of  E.  H.  McPherson.] 
The  testimony  of  E.  H.  McPHERSON  which  was 
thus  offered  was  taken  upon  June  11,  1913,  upon  his 
examination  as  an  officer  of  the  bankrupt,  and  was  to 
the  effect,  among  other  things,  that  he  was  at  all 
times  since  the  organization  of  the  bankrupt  the  sec- 
retary and  a  trustee  of  said  bankrupt;  that  at  the 
time  of  the  organization  of  the  bankrupt  he  was  in- 
terested in  certain  portions  of  the  property  after- 
wards conveyed  to  the  bankrupt  known  as  the 
Walker  property  consisting  of  160  acres,    [68* — If] 


•Pace-number  appearing  at  foot  of  paisre  of  certified  Transcript  of  Record. 
tOriginal   page-number   appearini;  at   foot   of  page   of   Statement  of   Evidence  as 
aame  appears  in  Certified  Transcript  of  Record 
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(Testimony  of  E.  H.  McPherson.) 
and  the  Wheeler  property  consisting  of  about  320 
acres;  tJiat  this  was  all  included  in  the  plats  except 
about  10  acres  of  waste  land  in  the  Walker  tract  and 
about  two-thirds  of  the  Wheeler  tract;  that  this 
interest  was  the  result  of  other  deals  had  between 
Mr.  Wells  and  himself;  that  his  interest  in  this  prop- 
erty was  about  one-fourth  or  one-third;  that  they 
had  paid  $12,000  or  $15,000  for  the  Walker  tract,  and 
$30,0(X)  for  the  Wheeler  tract;  that  he  had  no  inter- 
est in  the  rest  of  the  property ;  that  A.  C.  McPherson 
was  his  brother  and  that  he  owned  another  piece  of 
property  which  they  had  bought  from  him  paying 
therefor  $7,500;  this  tract  contained  80  acres,  of 
which  20  or  30  acres  was  good  land ;  that  W.  G.  Stew- 
ard was  interested  in  the  W^alker  and  Wheeler 
tracts;  that  the  $5,850  which  the  minutes  provided 
he  was  to  receive  did  not  represent  all  of  the  amount 
that  he  had  in  the  property;  that  he  had  put  in  as 
close  as  he  could  figure  about  $15,000.  Thereupon 
he  testified  as  follows: 

*'Q.  And  your  proportion  was  one-fourth  or  one- 
third? 

A.  Yes,  something  like  that;  we  had\ figured  that 
out  and  it  was  the  result  of  several  different  deals. 
We  had  been  in  several  different  deals  and  sold  out 
and  made  a  profit,  and  later  it  was  necessary  to  put 
in  some  more  money  to  keep  it  going  and  set  out  the 
orchard;  we  had  set  out  one  hundred  acres  of  orchard, 
so  it  was  rather  a  complicated  amount. 

Q.  Was  there  any  record  kept  of  these  transac- 
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(Testimony  of  E.  H.  McPherson.) 

tions?        A.  There  was  at  the  time;  yes. 

Q.  Do  you  know  what  has  happened  to  them? 

A.  At  the  time  we  organized  the  company  we 
cleaned  up  the  entire  transaction  and  divided  it  up 
in  the  way  of  stock  in  the  company.  In  other  words, 
we  assumed  the  property  to  be  worth  a  certain 
amoimt. 

Q.  How  much  did  you  estimate  all  the  property 
to  be  worth? 

A.  We  estimated  the  property  to  be  worth  two 
himdred  thousand. 

Q.  Two  hundred  thousand?        A.  Yes. 

Q.  That  was  encumbered  for  fifty  thousand? 

A.  Yes."     [6a— 2] 

The  witness  further  testified  that  the  interest  of 
Mr.  Steward  in  the  Walker  and  Wheeler  tracts  was 
about  the  same  as  his  own,  but  later  stated — 

*'A.  (Interrupting.)  I  am  mistaken  about  that; 
his  interest  would  not  be  as  big  as  mine. 

Q.  What  interest  did  he  have  ? 

A.  About  half  as  large. 
*        ********** 

Q.  For  that  property  you  got  a  credit  of  $5,850 
and  37,500  in  par  value  of  stock? 

A.  Well,  I  think  there  was  something  else  for  that. 

I  had  some  other  deal  with  Mr.  Wells  which  was 

turned  in  mine. 

Q.  The  company  got  nothing  else  ?        A.  No. 
********* 

Q.  How  did  you  arrive  at  that  $5,850? 

A.  I  couldn't  exactly  tell  you  now.    It  was,  as  I 
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(Testimony  of  E.  H.  McPherson.) 
say,  a  very  complicated  arrangement,  the  result  of 
several  deals  we  had  been  interested  in  for  two  or 
three  years,  and  I  could  not  recall  now  just  what  it 
was.     I  wouldn't  attempt  to  describe  it. 

Q.  Had  any  declaration  of  trust  been  issued  or 
signed  by  Mr.  Wells  on  this  property  showing  that 
he  had  it  in  trust  for  you  and  Mr.  Stewart? 

A.  I  think  we  had  an  agreement  signed  between 
us  is  all. 

Q.  Do  you  know  where  that  agreement  is? 

A.  No,  I  am  not  sure. 

Q.  You  had  a  copy  of  it? 

A.  Yes.     I  may  have  it  yet. 

Q.  Did  Mr.  Wells  ever  make  any  accounting  to  you 
in  w^riting  of  the  various  transactions  surrounding 
this  property? 

A.  Why,  I  expect  he  did  at  the  time. 

Q.  Have  you  that  now  ? 

A.  I  don't  recall  whether  I  have  it  or  not. 

Q.  How  was  this  forty  thousand  dollars  arrived 
at  which  Mr.  Wells  was  to  receive  in  cash? 

A.  Well,  he  had  a  larger  interest  in  the  property 
than  I  did.  That  was  figured  out  to  take  care  of 
what  he  had,  because  there  w^as  one  tract  he  owned 
himself,  separate  from  this.     [70 — ^3] 

Q.  How  big  was  that  tract,  do  you  know  ? 

A.  It  would  be  the  east  half,  I  think,  of  section  26, 
and  there  is  some  old  orchard  on  it ;  and  part  of  the 
west  half  of  section  26;  about  160  or  a  couple  hun- 
dred acres.    Yes,  there  was  more  than  that,  because 
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(Testimony  of  E.  H.  McPherson.) 
part  of  it  was  waste  land.     There  were  several  hun- 
dred acres,  including  the  waste  land.     I  couldn't  say 
how  much. 

Q.  You  didn't  attend  to  any  of  the  buying  of  any 
of  this  property,  did  you  f 

A.  No,  I  don't  think  so.    Mr.  Wells  did  that. 

Q.  Mr.  Wells  was  running  that  himself  ? 

A.  Yes. 

Q.  How  much  did  you  put  into  this  pool  or  com- 
bination, or  whatever  we  may  call  it,  in  the  begin- 
ning ? 

A.  Oh,  the  beginning  was  way  back  three  or  four 
years  before  that,  and  at  that  time  values  were  cheap 
and  it  didn't  take  much  to  get  in.  We  went  across 
the  river  and  took  options  on  three  or  four  hundred 
acres,  intending  to  irrigate  it,  and  afterwards  sold 
it  out  to  the  Wenatchee  Canal  Company  without  put- 
ting in  so  very  much,  so  the  amount  we  put  in  would 
only  be  several  hundred  dollars  at  that  time,  because 
values  were  advancing  rapidly,  things  were  jumping. 
You  could  get  in  on  a  shoestring,  as  they  say,  at  that 
time,  and  perhaps  make  a  big  profit  in  a  few  months. 

Q.  Did  you  put  in  any  more  after  that? 

A.  I  think  I  did,  at  various  times." 

The  witness  further  testified  that  most  of  the  pur- 
chasing and  most  of  the  expenditure  of  the  money 
had  been  done  by  Mr.  Wells,  but  according  to  the  best 
estimate  of  the  witness  there  had  been  expended 
upon  the  property  for  purchase  and  improvement 
about  $115,000. 

The  witness   further   testified   that  the  property 
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(Testimony  of  E.  H.  McPherson.) 
which  was  conveyed  to  the  Summit  Investment  Com- 
jviny  by  the  bankrupt  was  conveyed  merely  for  the 
purpose  of  vesting  the  title  to  the  said  property  in 
the  Summit  Investment  Company;  that  B.  E.  Gates 
never  had  possession  of  the  notes  mentioned  in  the 
communication  from  him  to  the  Wenatchee  Heights 
Orchard  Company,  and  that  the  said  notes  were 
never  canceled. 

The  witness  further  testified  upon  cross-examina- 
tion that  the  irrigated  real  estate  market  in  Wenat- 
chee in  1905  and  1906  was  booming ;  that  people  were 
doubling  their  money  [71 — 4]  in  a  year  or  two; 
that  he  and  Mr.  Wells  when  they  turned  this  prop- 
erty into  the  company  estimated  the  irrigable  lands 
with  the  water  right  which  they  had  to  be  worth  $250 
an  acre ;  that  in  the  Wenatchee  Valley  proper  raw 
land  under  ditch  was  at  the  time  selling  from  $400  to 
$600  an  acre. 

[Testimony  of  L.  V.  Wells.] 

The  testimony  of  L.  V.  WELLS  which  was  thus  of- 
fered was  taken  upon  June  23,  1913,  and  June  24, 
1913,  upon  his  examination  as  an  officer  of  the  bank- 
rupt, and  it  is  to  the  effect,  among  other  things,  that 
he  was  at  all  times  since  the  organization  of  the  bank- 
rupt the  president  and  a  trustee  of  said  bankrupt; 
that  the  first  interest  w^hich  he  acquired  in  the  land 
subsequently  deeded  to  the  Wenatchee  Heights  Or- 
chard Company  was  the  west  half  of  section  25  and 
the  northeast  quarter  of  section  26,  and  the  north 
half  of  the  southwest  quarter  of  section  34-22-20, 
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(Testimony  of  L.  V.  Wells.) 

together  with  13  shares  of  water  stock,  which  was  ac- 
quired in  1903  from  Gunn  and  Brown  in  exchange 
for  other  property  at  a  valuation  of  $25,000 ;  that  he 
next  acquired  the  southeast  quarter  of  section  26  to- 
gether with  10  shares  of  water  stock  from  Percy 
Walker,  paying  therefor  $12,000  in  cash;  that  with 
Mr.  A.  C.  McPherson,  in  1905,  he  purchased  the 
northeast  quarter  of  section  34  from  Mr.  Cole  to- 
gether with  5  shares  of  water  stock;  that  next  they 
purchased  the  Wheeler  property  of  320  acres  in  1905 
together  with  20  shares  of  water  stock  for  $15,000; 
that  of  all  of  this  property  there  was  about  600  acres 
subsequently  platted  as  the  Wenatchee  Heights  Or- 
chard tracts,  which  was  practically  all  tillable  land 
and  the  rest  was  hillside  of  the  value  of  about  $15 
per  acre  being  useful  for  pasturage  and  grazing ;  that 
at  the  time  this  property  was  platted  in  1907  there 
were  about  30  acres  [72' — 5]  of  bearing  orchard, 
and  five  sets  of  cheap  farm  buildings,  together  with 
ten  acres  which  were  just  coming  into  bearing ;  that 
subsequent  to  the  purchase  of  the  property  and  prior 
to  the  incorporation  of  the  bankrupt,  they  had  set 
out  forty  more  acres  of  land,  which  at  the  time  was 
four  years  old,  at  an  expense  in  the  neighborhood  of 
$4,000,  had  built  two  new  houses  at  a  cost  of  $1,000; 
had  also  set  out  ten  acres  of  orchard,  which  was  then 
two  years  old,  at  an  expense  of  $750;  and  that  they 
had  done  considerable  other  work — breaking,  fenc- 
ing, improving  old  orchard,  and  purchasing  farm 
implements.  Thereupon  he  testified  as  follows: 
''Q.  (By  Mr.  OGDEN.)     Now,  Mr.  Wells,  at  the 
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(Testimony  of  L.  V.  Wells.) 

time  of  your  incorporation  you  incorporated  for  how 

many  shares?    What's  the  capital  stock? 

A.  What  incorporation  is  this? 

Q.  The  Wenatchee  Heights  Orchard  Company  ? 

A.  .'Seventy-five  hundred. 

Q.  A  total  of  seventy-five  hundred  shares? 

A.  Yes. 

Q.  For  that  you  turned  over  to  this  incorporation 
this  property  with  a  total  expenditure  of  this 
$68,150?        A.  Yes. 

Q.  Upon  the  property  at  that  time  there  was  a 
mortgage  of  fifty  thousand  dollars,  was  there  not  ? 

A.  Yes. 

Q.  That  left  $16,150.  Of  that  $18,150,  Mr.  Wells, 
the  property  which  we  have  heretofore  designated  as 
the  northeast  quarter  of  34,  had  never  been  paid  for, 
had  it  ?        A.  At  the  time  it  was  turned  over  ? 

Q.  Then,  Mr.  WeUs,  from  the  $68,150  you  should 
subtract  $7,500  as  a  part  of  the  money  originally  ex- 
pended in  the  purchase  of  this  property,  should  you 
not? 

A.  I  don't  know  whether  we  should  or  not.  It  de- 
pends on  what  you  are  getting  at. 

Q.  You  have  never  paid  for  that,  have  you? 

A.  You  asked  me  whether  you  should  subtract 
that.     [73—6] 

Q.  I  am  trying  to  ascertain  the  exact  amount  of 
money  in  that  property,  expended  by  you  prior  to  in- 
corporation. 

A.  I  am  giving  it  to  you  as  near  as  I  can. 
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(Testimony  of  L.  V.  Wells.) 

Q.  Well,  if  the  company  gave  their  note  and  paid 
for  it,  you  didn  't  pay  for  it,  did  you  ? 

A.  If  the  company  bought  something  and  paid  for 
it,  certainly  then  I  didn't  buy  it  and  pay  for  it. 

Q.  Very  well,  then,  Mr.  Wells,  we  will  subtract 
this  amount  from  $li8,150,  the  balance  of  your  equity 
in  this  property  after  the  mortgage  upon  it  is  taken 
off,  and  you  have  $14,650  equity  in  that  property, 
which  was  the  actual  amount  of  money  in  the  cor- 
poration at  the  time  you  turned  it  over  to  the  com- 
pany. 

Mr.  BELT. — I  think  it  is  rather  unfair  to  the  wit- 
ness, asking  his  opinion  as  to  questions  of  law. 

The  COURT. — The  question  is  only  one  as  to  the 
fact;  it  is  not  a  question  of  law;  he  is  asking  if  that 
is  the  fact ;  the  witness  has  testified  to  the  amount  ex- 
pended and  now  he  is  asking  the  witness  how  much 
it  would  leave;  it  is  a  question  of  subtracting  and 
the  witness  can  subtract  as  well  as  anybody. 

Q.  For  this  $14,650,  Mr.  Wells,  you  received,  you 
and  Mr.  McPherson  received  from  the  Wenatchee 
Heights  Orchard  Company  seventy-five  thousand 
dollars  worth  of  capital  stock  ? 

A.  Do  you  want  me  to  say  yes? 

Q.  It  is  up  to  you. 

A.  Well,  I  won't  say  yes  to  that  question  because 
that  property  had  been  purchased,  a  part  of  it,  a 
considerable  time  prior  to  the  date  of  the  incorpora- 
tion of  the  company,  and  land  values  had  been  in- 
creasing— 

Q.  Now,  Mr.  Wells—  ^; 
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Mr.  BELT. — Just  a  second.  I  object  to  counsel 
interrupting  the  witness. 

Q.  I  am  not  asking  you  what  the  property  in- 
creased in  value  at  all.  I  am  getting  at  the  actual 
money  invested;  we  will  get  at  the  other  later  on. 

A.  You  want  to  know  how  much  money  we  made 
by  making  the  transfer? 

Q.  You  answer  my  question.  You  did  receive 
seventy-five  thousand  dollars  for  it,  did  you  not? 
[74—7] 

The  witness  further  testified  that  the  property  was 
turned  into  the  bankruj^t  in  payment  of  the  $75,000 
of  capital  stock,  a  note  for  $40,000  to  himself,  a  note 
to  E.  H.  McPherson  for  $5,850,  a  note  to  A.  C.  Mc- 
Pherson  for  $7,500,  and  a  note  to  Mr.  Steward  for 
$8,890 ;  that  they  thereupon  proceeded  to  sell  the  land 
except  what  had  already  been  set  out  to  orchard  for 
$500  an  acre;  that  the  bearing  orchard  of  about  30 
acres  was  sold  for  about  $20,000,  so  that  the  total 
amount  received  from  the  property  was  $340,000; 
that  a  large  portion  of  this  land  was  sold  upon  long 
time  contracts,  the  bankrupt  agreeing  to  plant  and 
care  for  an  orchard  upon  the  land  until  the  contracts 
matured;  that  subsequently  they  traded  certain  of 
these  contracts  upon  which  there  was  $65,000  unpaid 
to  a  Mrs.  Stevens  for  Seattle  property,  and  Mr. 
Beninghausen  and  Mr.  McElwain  are  now  the  suc- 
cessors in  interest  of  Mrs.  Stevens ;  they  also  traded 
$15,916  of  these  contracts  to  Mr.  Ryer  for  other  Seat- 
tle property,  and  $9,000  more  to  a  Mr.  Douglas  for 
other  Seattle  property. 
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The  witness  further  testiiied  that  A.  C.  MePherson 
received  about  $2,000  in  cash  and  a  note  for  $7,500 
as  payment  in  full  for  his  investment ;  that  his  invest- 
ment consisted  of  a  half  interest  in  the  Cole  40  acres 
and  a  half  interest  in  80  acres  in  section  34 ;  that 
Steward  got  about  $2,000  in  cash  and  a  note  for  $8,890 
for  his  interest;  that  his  interest  was  scattered 
around  through  several  pieces  of  property ;  that  when 
they  organized  the  company  they  estimated  the  value 
of  the  property  to  be  $200,000 ;  that  he  did  not  recall 
the  values  placed  upon  the  various  tracts;  it  was  his 
recollection  that  Mr.  Steward's  interest  was  larger 
than  that  of  Mr.  E.  H.  MePherson,  but  that  Mr.  E. 
H.  MePherson  received  his  interest  in  the  corpora- 
tion and  his  note  as  ''a  result  of  [75 — 8]  some 
other  deals  Mr.  MePherson  and  I  had  personally." 
Thereupon  he  testified  as  follows : 

"  Q.  At  the  time  the  settlement  was  arrived  at  you 
had  an  accounting  between  you,  didn't  you,  all  of 
you?        A.  An  accounting? 

Q.  Yes.        A.  Yes,  sir. 

Q.  And  that  was  put  in  writing,  the  figures  ? 

A.  Well,  yes,  we  made  figures. 

Q.  Where  are  they? 

A.  Well,  I  don't  know.  The  figures  that  we  made 
we  made  on  pieces  of  paper  and  I  don't  know  whether 
I  could  find  those  now  or  not ;  whether  they  were  ever 
kept. 

Q.  You  don't  think  they  were  kept? 

A.  I  don't  know  whether  they  were  kept." 

The  witness  further  testified  that  about  the  time 
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of  the  orp^anization  of  the  bankrupt  this  property  had 
been  valued  by  K.  F.  Holm,  who  was  then  in  the  real 
estate  business  at  Wenatchee,  by  George  A.  Virtue 
of  Seattle,  Ai-thur  Ward  of  Seattle,  Mr.  W.  C.  Stew- 
ard, who  is  now  at  Boise,  Idaho,  A.  C.  McPherson 
and  E.  H.  McPherson. 

The  witness  further  testified  that  the  note  for 
$57,000  mentioned  in  the  proposal  of  B.  E.  Gates 
was  the  same  note  which  is  attached  to  his  proof  of 
claim  herein,  but  the  said  note  had  never  been  in  the 
possession  of  B.  E.  Gates  and  had  never  been  can- 
celled ;  that  the  property  which  was  conveyed  by  the 
Wentachee  Heights  Orchard  Company  to  the  Summit 
Investment  Company  was  conveyed  merely  for  the 
purpose  of  vesting  the  title  to  the  said  property  in 
the  Summit  Investment  Company. 

The  witness  further  testified  that  on  June  1,  1907, 
he  loaned  the  bankrupt  $4,000 ;  that  on  April  10, 1908, 
he  loaned  the  bankrupt  $3,000;  on  April  26,  1908,  he 
loaned  the  bankrupt  $2,200 ;  that  on  each  of  these 
uccasie^ns  he  took  [76 — 9]  the  bankrupt's  note 
therefor;  that  the  proceeds  of  the  said  loans  were 
used  in  the  bankrupt's  business,  and  have  never  been 
repaid  and  were  included  in  his  present  claim ;  that 
on  August  12,  1912,  he  borrowed  from  the  First  Na- 
tional Bank  .the  sum  of  $1,000;  on  October  11,  1912, 
he  borrowed  from  the  First  National  Bank  the  sum 
of  $700 ;  on  December  1,  1912,  he  borrowed  from  the 
First  National  Bank  the  sum  of  $250,  all  of  which 
sums  he  loaned  to  the  bankrupt  and  are  included  in 
his  claim;  that  on  December  12,  1911,  he  loaned  the 
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bankrupt  the  sum  of  $1,150;  that  the  $50,000  loan 
which  had  been  placed  upon  the  property  was  placed 
upon  it  by  a  loan  company  represented  by  Mr. 
Dameyer,  who  had  inspected  the  property  at  previous 
times;  that  he  was  familiar  with  Mr.  Dameyer's 
methods  and  knew  at  the  time  he  made  this  loan  his 
maximum  limit  of  loaning  was  33%%  of  his  ap- 
praised value  of  the  property ;  that  during  the  sum- 
mer of  1907  the  price  of  first-class  raw  lands  under 
ditch  around  Wenatchee  ranged  from  $300  an  acre 
to  $500  or  $600  an  acre,  and  that  the  estimated  cost  of 
bringing  an  orchard  into  bearing  from  the  raw  land 
was  $100  an  acre. 

Thereupon  the  minutes  of  a  special  meeting  of  the 
stockholders  and  board  of  trustees  of  the  Wenatchee 
Heights  Orchard  Company  held  upon  October  10, 
1911,  were  introduced  in  evidence.  These  minutes 
were  as  follows : 

[Minutes  of  Special  Meeting  of  Stockholders,  etc.,  of 
Wenatchee  Heights  Orchard  Co.,  October  10, 
1911.] 

Wenatchee,  Wash.,  Oct.  10, 1911. 

A  special  meeting  of  the  stockholders  of  the  Wen- 
atchee Heights  Orchard  Company  was  held  at  the 
office  of  the  company  in  accordance  mth  a  notice  duly 
issued.  There  were  present  L.  V.  Wells  owning  375 
shares,  and  E.  H.  McPherson  owning  375  shares  of 
the  capital  stock  of  the  company. 

The  following  proposal  was  received  from  B.  E. 
Gates  of  Seattle,  Wash. 

'  *  Having  purchased  the  following  promissory  notes 
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[77 — 10]  made  by  your  company,  viz. :  One  dated 
Sept.  21  to  L.  V.  Wells  for  $57,000,  due  ninety  days 
from  dat^,  and  one  dated  Sept.  21  to  E.  H.  McPlier- 
son  for  $18,000,  due  ninety  days  from  date,  and  being 
desirous  of  collecting  the  same  I  propose  to  take  the 
following  described  pixDperty  in  full  satisfaction  of 
the  said  notes  and  accumulated  interest: 

'*A11  of  Block  1,  C.  D.  Hillman's  Pacific  City  Divi- 
sion Number  2,  value  $5,000. 

'*Lot  14  and  the  North  i/o  of  Lot  15,  Block  17,  East 

Park  Addition  to  the  City  of  Seattle,  value  $12,000. 

"The  South  58  feet  of  Lot  4,  Block  122  A.  A. 

Denny's  Broadway  Addition  to  the  City  of  Seattle, 

value  $38,000. 

"The  S.  W.  14  of  Sec.  26,  T.  22  N.  of  R.  20  E.,  W. 
M.,  value  $14,000. 

"All  of  Section  25,  T.  22  N.  of  R.  20  E.,  W.  M.,  ex- 
cepting the  W.  1/2  of  the  SW.  %  of  the  SW.  14  of  the 
SW.  1/4  of  said  Section  and  excepting  all  that  portion 
of  said  Section  included  in  the  Wenatchee  Heights 
Orchard  Tracts  and  the  First  Addition  to  the  Wen- 
atchee Heights  Orchard  Tracts  according  to  the  re- 
corded plat  thereof.  Also  all  of  the  W.  i/^  of  Sec.  25, 
and  all  of  the  E.  1/0  of  Sec.  26,  T.  22,  N.  of  R.  20  E., 
W.  M.,  excepting  that  portion  of  the  said  section  in- 
cluded in  the  Wenatchee  Heights  Orchard  Tracts  ac- 
cording to  the  recorded  plat  thereof.  Value  $6,000. 
' '  I  agree  to  assume  the  mortgage  against  the  above 
property,  amounting  to  $33,500." 

After  a  careful  consideration  of  the  proposal,  on 
motion  duly  made  by  a  stockholder,  seconded  and 
unanimously  carried,  all  stock  voting  in  favor,  it  was 
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decided  to  accept  the  said  proposal.    There  being  no 
further  business  the  meeting  adjourned. 

L.  V.  WELLS. 

E.  H.  Mcpherson. 

Seattle,  Wash.,  Oct.  10,  1911. 

A  special  meeting  of  the  board  of  trustees  of  the 
Wenatchee  Heights  Orchard  Company  was  held  at 
the  ofl&ce  of  the  Company  in  accordance  with  a 
notice  duly  served.  The  following  trustees  were 
present  being,  all  the  trustees  of  the  company,  L.  Y. 
Wells  and  E.  H.  McPherson. 

The  following  resolution  was  introduced,  and  upon 
motion  duly  made  and  seconded,  was  unanimously 
adopted : 

"Whereas,  the  proposal  of  B.  E.  Gates  to  accept 
certain  property  of  the  company  in  pa^Tnent  of  notes 
given  by  the  company  to  L.  V.  Wells  and  E.  H.  Mc- 
Pherson, and  held  by  him,  having  been  accepted  by 
the  stockholders,  therefore.  Resolved,  that  the  Presi- 
dent and  .Secretary  be  and  are  hereby  authorized  to 
complete  the  transfer  in  acordance  with  said  pro- 
posal. 

There  being  no  further  business  the  meeting  ad- 
journed. 

E.  H.  Mcpherson, 

Secretary. 
L.  V.  WELLS, 

President."     [78—11] 

Thereupon  the  minutes  of  a  special  meeting  of  the 
board  of  tinistees  of  the  Wenatchee  Heights  Orchard 
Company  held  upon  December  7,  1911,  were  intro- 
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diioed  in  evidence.     The  said  minutes  were  as  fol- 
lows : 

[Minutes  of  Special  Meeting  of  Board  of  Trustees  of 
Wenatchee  Heights  Orchard  Co.,  etc.,  December 
7,  1911.] 

Wenatchee,  Wash.,  Dec.  7,  1911. 

A  special  mooting  of  tho  ]>oard  of  trustees  of  the 
Wenatchee  Heights  Orchard  Company  was  held  at 
the  office  of  tho  company,  there  being  present  L.  V. 
Wells  and  E.  H.  McPherson,  being  all  of  the  Trus- 
tees of  the  Company. 

Upon  motion  duly  made  by  a  trustee,  and  seconded, 
the  following  resolution  was  unanimously  adopted: 

** Whereas,  tho  trustees  and  stockholders  of  the 
company  have  heretofore  accepted  a  proposition 
made  by  B.  E.  Gates  to  exchange  certain  property  for 
notes  given  by  the  company  to  L.  V.  Wells  and  E.  H. 
McPherson,  and 

** Whereas,  a  request  has  been  received  from  the 
said  B.  E.  Gates,  that  the  said  property  be  deeded  to 
the  Summit  Investment  Company, 

''Resolved,  that  the  President  and  Secretary  be  and 
are  hereby  authorized  to  execute  the  necessary  deeds 
as  referred  to  in  a  resolution  adopted  by  the  trustees 
on  Oct.  10, 1911,  to  the  Summit  Investment  Company, 
instead  of  to  B.  E.  Gates." 

There  being  no  further  business  the  meeting  ad- 
journed. 

E.  H.  Mcpherson, 

Secretary. 
L.  V.  WELLS, 

President." 
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It  was  tbereupon  stipulated  that  the  testimony  of 
B.  E.  Gates  taken  prior  to  the  adjudication  of  bank- 
ruptcy should  be  considered  at  this  hearing  in  so  far 
as  it  was  material. 

[Testimony  of  B.  E.  Gates.] 
The  testimony  of  B.  E.  GATES  which  was  thus 
<?onsidered  was  taken  upon  February  11,  1913,  and  it 
was  to  the  effect,  among  other  things,  that  he  had  been 
president  and  trustee  of  the  Summit  Investment 
Company ;  that  all  of  the  property  owned  by  the  Sum- 
mit Investment  Company  had  come  from  the  bank- 
rupt ;  that  he  had  received  certificates  of  stock  in  the 
said  company  from  L.  V.  Wells.  Thereupon  he  testi- 
fied as  follows: 

''Q.  Did  you  pay  anything  for  those  certificates? 

A.  In  cash,  no,  sir.     [79 — 12] 

Q.  Did  you  give  anything  for  them  ? 

A.  There  was  a  transaction  worked  out  by  counsel, 
but  the  details  of  that  I  can't  give  you  because  I  never 
had  the  records. 

Q.    Did  you  part  with  any  property  ? 

A.  No,  sir.  There  were  some  notes  which  had 
been  assigned  to  me  which  were  cancelled. 

Q.  Notes  of  whom? 

A.  Those  were  the  notes  of  the  Wenatchee  Heights 
Orchard  Company,  I  think. 

Q.  And  in  return  for  this  stock  you  then  cancelled 
the  notes?        A.  Yes,  sir. 

Q.  How  much  did  those  notes  amount  to  ?• 

A.  I  don't  remember. 

Q.  Approximately?        A.  I  couldn't  give  it. 

Q.  Can't  you  give  us  some  idea? 
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A.  No,  I  cannot. 

Q.  Wag  it  as  much  as  five  thousand? 

A.  Oh,  more  than  that,  I  should  imagine. 

Q.  Can  you  give  us  within  five  thousand  of  how 
much  that  amounted  to?        A.  I  couldn't. 

Q.  Was  it  as  much  as  fifty  thousand  ? 

A.  I  should  imagine  about  that. 

Q.  Somewhere  in  the  neighborhood  of  fifty  thou- 
sand?       A.  I  think  so. 

Q.  To  whom  were  those  notes  issued  originally ;  to 
voii?        A.  No. 

Q.  To  whom? 

A.  I  think  those  notes  were  originally  isued  to  L. 
V.  Wells. 

Q.  And  you  got  them  from  Wells?        A.  Yes. 

Q.  What  did  you  pay  Wells  for  those  notes? 

A.  Well,  they  were  turned  over  to  me  for  services 
rendered. 

Q.  In  connection  with  what  ? 

A.  Handling  the  project. 

Q.  What  services  did  you  render  in  that  connec- 
tion? 

A.  Well,  I  have  been  selling  properties.     I  made 

several  deals  for  them  which  enabled  them  to  get  the 

money  to  pay  off  their  indebtedness. 
********* 

[80—13] 

Q.  In  payment  for  what  services  you  had  rendered 
were  those  notes  received  by  you  from  Mr.  Wells  ? 

A.  Well,  to  go  into  that  transaction  I  think  I  am 
the  wrong  witness. 
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Q.  Well,  just  go  ahead,  and  state. 

A.  Because  I  can't  tell  you. 

Q.  You  don 't  know  what  you  received  f 

A.  The  whole  transaction  was  worked  up  by  coun- 
sel and  he  kept  all  the  records. 

Q.  By  whom  ^        A.  By  counsel. 

Q.  Who?        A.  George  Bailey. 

Q.  Representing  whom*? 

A.  Summit  Investment  Company. 

Q.  What  was  your  understanding  or  your  reason 
for  getting  this  fifty  thousand  dollars  of  notes,  or  ap- 
proximately that  amount — what  did  you  understand 
you  were  getting  those  for  ? 

A.  Well,  I  suppose  for  general  good  will  more  than 
anything  else." 

The  witness  further  testified  that  all  of  the  stock 
was  held  in  his  name  but  one  share  which  was  held 
by  his  wife ;  that  he  and  his  wife  were  the  trustees  of 
the  Summit  Investment  Company;  that  he  was  presi- 
dent and  she  was  secretary  and  treasurer,  and  there 
were  no  other  officers  or  trustees;  that  he  had  executed 
no  declaration  of  trust  with  relation  to  the  shares  of 
stock,  or  to  the  property  of  the  company ;  that  at  the 
time  of  the  execution  of  the  agreement  between  Mc- 
Elwain,  Ryer  and  Beninghausen  on  the  one  side,  and 
L.  V.  Wells  and  McPherson  on  the  other,  he  indorsed 
the  stock  in  blank  and  turned  it  over  to  Mr.  MeClure, 
and  that  he  had  never  seen  the  stock  since ;  that  he 
had  always  accounted  for  the  rentals  from  the  prop- 
erty and  turned  them  over  to  the  Wenatchee  Heights 
Orchard  Company  as  the  property  of  said  company. 
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Thereupt)U  it  was  stipulated  that  the  deposition  of 
L.  V.  WELLS,  taken  prior  to  the  adjudication  in 
bankruptcy  should  be  [81 — 14]  considered  at  this 
hearing  in  so  far  as  it  was  material.  The  deposition 
of  L.  V.  Wells  which  was  thus  offered  was  taken  on 
February  23, 1913,  and  w^as  to  the  effect,  among  other 
things,  as  follows : 

That  the  Wenatchee  Heights  Orchard  Company 
was  organized  in  December,  1906;  that  he  had  been 
the  president  from  its  organization,  and  shortly  after 
its  organization  had  transferred  to  the  company  cer- 
tain property  in  payment  for  all  of  its  capital  stock ; 
that  of  this  property  he  had  acquired  480  acres,  to- 
gether with  15  shares  of  water  stock  in  1903,  paying 
therefor  $25,000;  that  he  then  paid  $12,000  for  a  quar- 
ter section,  together  with  10  shares  of  water  stock, 
and  about  $28,000  for  the  remainder ;  at  the  time  he 
purchased  this  there  was  one  mortgage  of  about 
$7,000,  which  was  not  included  in  the  figures  previ- 
ously given,  so  that  the  total  original  cost  of  the  land 
was  about  $72,000;  that  he  put  a  mortgage  of  $50,000 
on  the  propert)',  of  which  amount  some  went  to  pay 
portions  of  the  purchase  price  and  the  remainder 
went  on  the  improvement  of  the  property ;  that  he 
turned  this  property  in  to  the  company  subject  to  the 
$50,000  mortgage  in  payment  of  the  capital  stock,  and 
subject  to  the  following  indebtedness :  $iO,000  to  him- 
self; $5,850  to  E.  H.  McPherson;  $8,890  to  W.  G. 
Steward;  $7,500  to  A.  C.  McPherson;  of  the  1200 
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acres  which  he  turned  over  about  830  were  tillable; 
that  the  Summit  Investment  Company  was  organized 
for  the  purpose  of  having  conveyed  to  it  the  property 
of  the  Wenatchee  Heights  Orchard  Company;  that 
Mr.  Gates  had  no  real  interest  in  the  Summit  Invest- 
ment Company. 

The  witness  further  testified  as  follows: 

**A.  We  proposed  -to  carry  out  the  Wenatchee 
Heights  Orchard  Company  project  to  take  care  of 
the  land  and  the  orchards  and  to  perfect  the  water 
system,  so  that  the  Wenatchee  Heights  Orchard  Com- 
pany would  be  able  to  fulfill  all  of  its  contracts  [82 
— 15]  to  the  purchasers  of  its  land.  Early  in  that 
year  we  had — that  would  be  1911 — we  had  been  sued 
and  a  judgment  had  been  recovered  against  us,  which 
we  regarded  to  be  entirely  unjust;  we  thought  that 
no  person  should  have  any  right  to  recover  a  judg- 
ment against  the  Wenatchee  Heights  Orchard  Com- 
pany on  the  grounds  that  these  people  had,  and  we 
were  afraid,  since  they  had  recovered  a  judgment,  we 
were  afraid  that  others  might  possibly  follow  their 
course,  and  it  was  my  idea  to  conserve  the  resources 
of  the  Wenatchee  Heights  Orchard  Company  in  such 
a  manner  as  to  prevent  the  possibility  of  a  repetition 
of  what  we  had  experienced  in  the  matter  of  this  judg- 
ment. 

Q.  In  other  words — 

A.  Just  a  minute,  until  I  get  through.  That  was 
my  idea;  we  were  afraid  that  possibly  there  might 
have  been — ^might  be  others  who  would  be  encouraged 
by  that  fact  that  Mr.  Hotchkin  had  obtained  a  judg- 


J.  B.  Lincoln.  91 

(Deposition  of  L.  V.  Wells.) 

ment  and  would  enter  suits  and  thus  dissipate  the 
resources  of  the  Wenatchee  Heights  Orchard  Com- 
pany in  a  way  that  we  thought  was  not  just.  It 
was  our  idea  to  accomplish  what  we  had  started  out 
to  do,  to  furnish  a  water  right  which  would  be  un- 
questioned in  every  particular  and  to  carry  out  our 
contracts  with  our  land  purchasers  perfectly;  but  if 
others  who  had  not  proper  claims  against  the  com- 
pany were  able  to  recover  on  judgments,  necessarily 
the  assets  of  the  Wenatchee  Heights  Orchard  Com- 
pany would  have  been  dissipated  before  we  could 
carry  out  our  contracts;  and  it  was  my  idea  to  sur- 
round these  resources  toy  such  safeguards  as  would 
prevent  their  being  dissipated  in  that  manner,  and 
to  use  them  for  the  purpose  of  carrying  out  the  con- 
tracts of  the  company  in  regard  to  their  water  rights 
and  cultivation  of  the  land. 

Q.  In  other  words,  you  were  seeking  a  method 
by  which  you  could  prevent  any  person  who  secured 
a  judgment  against  your  company  from  levying  upon 
this  property  and  selling  it  ? 

A.  It  was  not  my  idea  to  prevent  an}  person  hav- 
ing a  judgment,  a  just  judgment,  against  the  com- 
pany— 

Q.  You  were  to  be  the  judge  of  whether  it  was  a 
just  judgment  or  not? 

A.  Well,  now,  I  am  not  saying  that. 

Q.  And  you  were  trying  to  put  those  assets  in  such 
shape  so  that  anybody  who  secured  a  judgment  for 
the  reasons  that  Hotchkin  did  would  be  unable  to 
touch  that  property  ?    Isn  't  that  true  ? 
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A.  No,  that  was  not  my  idea  exactly.  My  idea  was 
to  put  the  matter  in  such  shape  as  to  discourage  per- 
sons who  thought  of  entering  suits  for  causes  of  that 
kind." 

The  witness  further  testified  that  the  notes  men- 
tioned in  the  minutes  of  the  meetings  of  October  10, 
1911,  never  had  been  in  the  possession  of  Mr.  B.  E. 
Grates,  and  were  not  canceled  as  a  result  of  the 
said  transaction.  That  conveyances  were  [83 — 16] 
made  to  the  Summit  Investment  Company  of  the 
property  mentioned  in  the  said  minutes  pursuant  to 
the  resolutions  therein  set  forth,  but  that  all  the  rent- 
als arising  from  the  said  property  continued  to  be 
paid  into  the  treasury  of  the  Wenatchee  Heights  Or- 
chard Con^pany. 

That  on  December  24,  1912,  a  suit  was  instituted 
in  the  Superior  Court  of  King  County,  Washington, 
against  the  Wenatchee  Heights  Orchard  Company, 
Summit  Investment  Company,  Wells,  McPherson 
and  Gates,  and  their  respective  wives,  for  the  purpose 
of  obtaining  the  appointment  of  a  receiver  and  setting 
aside  the  transfers  made  to  the  Summit  Investment 
Company.  That  G.  Beninghausen  was  appointed  a 
temporary  receiver  in  said  action.  That  he  had  no 
intimation  of  such  a  suit  being  brought  before  it  was 
brought.  That  immediately  upon  learning  of  the 
bringing  of  said  suit  he  went  to  Seattle  and  conferred 
with  the  people  who  had  brought  the  suit,  to  wit,  Mr. 
Ryer  and  Mr.  Elwain  and  Mr.  Beninghausen,  the  re- 
ceiver, and  that  they  thereupon  entered  into  an  agree- 
ment under  which  the  stock  of  the  Summit  Invest- 
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ment  Company  was  turned  over  to  Mr.  BeninjTjhausen, 
and  it  was  agreed  that  all  of  the  assets  of  the  Summit 
Investment  Company  were  at  all  times  the  assets  of 
the  Wenatchee  Heights  Orchard  Company,  and  were 
to  be  applied  in  carrying  out  the  corporate  purposes 
of  th€  said  company. 

Thereupon  the  contract  of  December  30,  1912,  be- 
tween William  P.  McElwain,  F.  E.  Eyer  and  G.  Ben- 
inghausen,  parties  of  the  first  part,  and  L.  V.  Wells 
and  E.  H.  McPherson,  parties  of  the  second  part, 
w^as  admitted  in  evidence.  The  portions  of  the  said 
contract  which  are  material  hereto  are  as  follows : 

[Excerpts  from  Contract  of  December  30,  1912, 
Between  McElwain  et  al.  and  Wells  et  al.] 

WHEREAS,  The  Summit  Investment  Company  is 
a  corporation  organized  under  the  laws  of  the  State 
of  Washington,  with  a  capital  stock  of  Seventy-five 
Thousand  Dollars,  the  sole  stockholders  and  sole  trus- 
tees of  said  corporation  being  B.  E.  Gates  and  Nellie 
B.  Gates,  his  wife,  the  said  Gates  and  wdfe  having  no 
interest  in  said  capital  stock  or  the  property  of  said 
[84 — 17]     Simnnit  Investment  Company;  and 

WHEREAS,  All  of  the  property,  assets  and  effects 
of  the  said  Summit  Investment  Company  are  in  fact 
the  property,  assets  and  effects  of  the  Wenatchee 
Heights  Orchard  Company,  the  said  Summit  Invest- 
ment Company  holding  same  as  trustee  for  said  Wen- 
atchee Heights  Orchard  Company;  and, 

WHEREAS,  The  parties  of  the  first  part  are  the 
owners  and  holders  of  certain  land  and  w^ater  con- 
tracts issued  by  the  said  Wenatchee  Heights  Orchard 
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Company,  and  are  also  the  owners  of  certain  sums 
due  and  to  grow  due  from  certain  persons  who  have 
purchased  land  and  water  contracts  from  the  said 
Wenatchee  Heights  Orchard  Company,  the  aggre- 
gate of  the  interests  of  the  parties  of  the  first  part 
being  a  very  large  sum;  and, 

WHEREAS,  It  has  been  agreed  by  and  between 
the  parties  hereto  that  the  board  of  trustees  of  the 
Sunamit  Investment  Company  shall  be  increased,  as 
provided  by  law  and  the  articles  of  incorporation 
of  said  Summit  Investment  Company,  from  three 
persons  to  five  persons,  and  that  the  said  William 
P.  McElwain,  F.  E.  Ryer,  G.  Beninghausen,  L.  V. 
Wells  and  E.  H.  McPherson  shall  constitute  said 
board  of  trustees,  and  that  to  each  of  said  persons 
shall  be  issued  a  qualifying  share  of  stock  in  the  Sum- 
mit Investment  Compan}^,  and  that  the  balance  of 
said  stock  shall  be  placed  with  some  person  as  trustee 
to  be  held  by  such  trustee  irrevocably  until  the  ob- 
ligations of  the  said  Wenatchee  Heights  Orchard 
Company  shall  have  been  performed  or  until  such 
prior  time  as  the  parties  hereto  shall  agree  that 
said  stock  shall  be  delivered  by  said  trustee  to  such 
person  or  persons  as  the  parties  hereto  shall  ap- 
point; and, 

WHEREAS,  for  the  purpose  of  effectuating  the 
foregoing  objects,  the  said  B.  E.  Gates  and  Nellie 
E.  Gates,  his  wife,  have  transferred  to  the  parties 
hereto  and  to  their  nominees  all  of  said  capital  stock 
of  said  Summit  Investment  Company  and  have  re- 
signed as  officers  and  as  trustees  of  the  said  Summit 
Investment  Company;  and, 
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WHEREAS,  It  lias  further  been  af^reed  between 
the  parties  hereto  that  the  new  board  of  trustees  of 
the  said  Summit  Investment  Company  shall  so  ad- 
minister the  affairs  of  that  ^company  that  the  said 
Wenatchee  Heights  Orchard  Company  shall  as  oc- 
casion demands  be  suplied  with  such  funds  as  may 
be  required  to  perform  the  obligations  of  said  Wen- 
atchee  Heights  Orchard  Company,  so  far  as  the  same 
can  be  supplied  from  the  assets  now  held  by  the  said 
Investment  Company;  and, 

WHEREAS,  The  said  William  P.  McElwaiu  and 
F.  E.  Ryer  have  heretofore  instituted  a  certain  ac- 
tion in  the  Superior  Court  of  the  State  of  Washing- 
ton for  King  County  against  the  said  Wenatchee 
Heights  Orchard  Company  and  the  said  Summit  In- 
vestment Company  and  other  persons,  in  which  ac- 
tion the  said  O.  Beninghausen  has  been  appointed 
temporary  receiver  of  the  said  Wenatchee  Heights 
Orchard  Company  and  its  property,  assets  and  ef- 
fects and  it  has  been  agreed  that  said  proceeding 
shall  be  dismissed  and  the  said  receiver  discharged; 

Now,  therefore,  it  is  hereby  agreed  as  follows: 

1.  That  to  each  of  the  parties  hereto  there  shall 
forthwith  be  issued  one  share  of  the  capital  stock 
of  the  Summit  [85 — 18]  Investment  Company, 
and  that  the  remainder  of  said  capital  stock  shall  be 
deposited  with  G.  Beninghausen  as  trustee,  said 
stock  to  be  held  by  such  trustee  irrevocably  until  the 
obligations  of  the  said  Wenatchee  Heights  Orchard 
Company  are  performed,  or  until  such  prior  time 
as  all  of  the  parties  hereto  shall  agree  that  said 
trustee  shall  be  discharged  and  said  stock  delivered 
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to  such  person  or  persons  as  shall  be  named  by  all 
of  the  parties  hereto.  In  case  the  said  trustee  shall 
be  unwilling  or  unable  to  act,  the  parties  hereto,  or 
a  majority  of  them,  shall  appoint  some  suitable  and 
proper  person  to  act  as  trustee. 

2.  That  such  proceedings  shall  forthwith  be  taken 
that  the  board  of  trustees  of  said  Summit  Investment 
Company  shall  be  increased  in  number  from  three 
to  five,  and  that  all  of  the  parties  hereto  shall  be- 
come members  of  said  increased  board  of  trustees, 
and  that  the  capital  stock  held  by  each  of  the  parties 
hereto  and  by  said  G.  Beninghausen  or  his  succes- 
sor, shall  be  voted  for  a  continuance  in  office  of  said 
trustees  or  their  nominees  (with  the  right  in  each 
of  said  trustees  to  nominate  his  own "  successor,  if 
successor  be  desired),  until  the  obligations  of  the 
said  Wenatchee  Heights  Orchard  Company  shall 
have  been  performed,  or  until  the  parties  hereto 
shall  have  otherwise  agreed. 

3.  That  the  new  board  of  trustees  of  the  said 
Summit  Investment  Company  shall  so  administer  the 
affairs  of  that  company  that  the  said  Wenatchee 
Heights  Orchard  Company  shall  as  occasion  demands 
be  supplied  with  such  funds  as  may  be  required  to 
perform  the  obligations  of  said  Wenatchee  Heights 
Orchard  Company  so  far  as  the  same  can  be  supplied 
from  the  assets  now  held  by  the  said  Summit  In- 
vestment Company,  or  the  proceeds  of  said  assets. 

It  was  further  stipulated  that  the  trustee  in  bank- 
ruptcy now  has  the  title  to  all  the  property  formerly 
owned  by  the  Summit  Investment  Company,  the 
said  property  having  been  conveyed  to  the    said 
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trustee  by  deeds  dated  June  11, 1913,  executed  by  the 
officers  of  the  Summit  Investment  Company  pursu- 
ant to  resolutions  duly  passed  by  the  stockholders 
and  board  of  trustees  of  said  Summit  Investment 
Company. 

It  was  further  stipulated  that  all  rentals  arising 
from  the  said  property  owned  by  the  Summit  In- 
vestment Company  had  been  paid  to  the  Wenatchee 
Heights  Orchard  Company,  or  to  the  receiver  ap- 
pointed by  the  State  court,  or  to  the  trustee  in  bank- 
iiiptcy.     [86—19] 

[Testimony  of  J.  B.  Lincoln.] 
J.  B.  LINCOLN  testified  as  follows:  That  he  is  the 
trustee  in  bankruptcy  in  this  case;  that  the  value  of 
the  tillable  land  which  could  be  irrigated  from  the 
ditches  of  the  bankrupt  ''would  be  increased  about 
$400.  per  acre  if  properly  irrigated." 

[Testimony  of  F.  E.  Ryer.] 
F.  E.  RYER  testified  as  follows:  That  he  was  one 
of  the  plaintiffs  who  brought  the  suit  against  the 
bankrupt  in  December,  1912;  that  prior  to  bringing 
the  said  suit  he  made  an  examination  of  the  affairs 
of  the  bankrupt  and  that  up  to  the  month  of  October, 
1911,  the  bankiiipt  was  in  a  prosperous  financial 
condition,  its  assets  at  that  time  being  worth  many 
thousands  of  dollars,  and  its  liabilities  much  less 
than  its  assets. 

[Additional  Testimony  of  L.  V.  Wells.] 
L.  V.  WELLS  testified  as  follows:  That  the  first 
threat  of  damage  suits  for  failure  to  fulfill  contracts 
for  f ui*nishing  water  was  in  the  spring  of  1910,  when 
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one  Hotchkin  commenced  a  damage  suit  and  recov- 
ered a  judgment,  which,  judgment  was  paid;  the 
next  threat  of  a  damage  suit  was  in  the  fall  of  1910 
when  Dana  Hotchkin,  the  son  of  the  former  man, 
began  an  action  and  recovered  a  judgment;  that  the 
said  case  was  then  on  appeal  to  the  Supreme  Court 
and  that  a  supersedeas  bond  had  been  given  which 
had  been  signed  by  Mr.  McPherson  and  the  witness 
as  sureties;  that  up  to  October,  1911,  the  current  in- 
debtedness of  the  bankrupt  had  been  small  at  all 
times. 

The  minutes  of  a  meeting  of  the  board  of  trustees 
of  the  Wenatchee  Heights  Orchard  Company,  held 
on  March  9,  1907,  were  offered  in  evidence,  and  the 
portion  of  said  minutes  which  are  material  are  as 
follows : 

[Minutes   of   Meeting   of   Board   of   Trustees    of 
Wenatchee  Heights  Orchard  Co.,  March  9, 1907.] 

Seattle,  Wash.,  March  9,  1907. 
The  first  meeting  of  the  Board  of  Trustees  of  the 
[87 — 20]  Wenatchee  Heights  Orchard  Co.  was 
held  at  the  office  of  the  company  in  room  507  Bailey 
Building  in  the  city  of  Seattle,  Washington,  on  this 
9th  day  of  March,  1907,  at  the  hour  of  two  o'clock 
P.  M.,  pursuant  to  an  agreement  and  notice  herein- 
before spread  on  the  records  of  the  company  at 
which  there  were  present  the  following  named  trus- 
tees, to  wit:  L.  V.  Wells,  G.  A.  Virtue  and  Arthur 

Ward,  being  all  of  the  trustees  of  the  said  company. 
********* 

The  following  written  proposal  was  submitted  to 
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the  Board  of  Trustees: 

To  the  Wenatchee  Heights  Orchard  Company. 

I  herehy  offer  to  sell  to  you  the  following;  tract 
of  land  located  about  three  miles  from  Wenatchee, 
Washington,  to  wit: 

W.VL.  of  Sec.  25,  E.1/2  Sec.  26,  W.1/2  N.  W.  14  and 
N.  E.  14  N.  W.  1/4  and  N.  W.  14  N.  E.  %  Sec.  35,  E.i/a 
and  N.  i/o  S.  W.  Vi  Sec.  34,  all  in  T.  22  R.  20  E.  W.  M., 
containing  1200  acres  more  or  less,  together  with 
63  shares  of  the  capital  stock  of  the  Spring  Hill  Ir- 
rigation Co.,  all  for  the  sum  of  Seventy-five  Thou- 
sand Dollars  ($75,000)  subject  to  a  mortgage  for 
Fifty  Thousand  Dollars  ($50,000)  which  you  are  to 
assume  and  pay  in  addition  to  the  amount  proposed 
to  be  paid  to  me,  also  subject  to  the  following  claims 
which  are  a  part  of  the  purchase  price  of  the  said 
land  and  which  are  to  be  assumed  and  paid  by  you. 

L.V.Wells $40,000 

E.  H.  McPherson 5,850 

W.  G.  Steward 8,890 

A.  C.  McPherson 7,500 

I  propose  to  take  in  payment  for  this  land  750 
shares  of  the  capital  stock  of  the  Wenatchee  Heights 
Orchard  Co.  the  same  being  all  of  the  issue  of  the 
stock  of  the  company. 

Signed— L.  V.  WELLS. 
The  above  letter  having  been  read  and  discussed, 
the  following  resolution  was,  unanimously  adopted; 
Resolved:  That  the  proposal  contained  in  the 
above  communication  be  and  is  hereby  accepted  in 
all  of  its  conditions  and  that  the  officers  of  the  com- 
pany issue  750  shares  of  the  capital  stock    of  the 
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Wenatchee  Heights  Orchard  Co.  to  L.  V.  Wells  in 
payment  for  a  deed  to  the  above  land,  subject  to 
the  mortgage  and  claims  against  the  same.     [88 — 

21] 

It  further  appears  from  the  exhibits  in  this  cause 
that  the  land  which  was  transferred  to  this  company 
at  its  organization  was  land  which  needed  irrigation 
in  order  to  make  it  productive.  That  the  water 
right  which  accompanied  this  land  was  represented 
by  68  shares  of  the  capital  stock  of  the  Spring  Hill 
Irrigation  Company,  which  owned  certain  water 
rights.  This  company  did  not  sell  water  but  divided 
it  among  its  shareholders  according  to  each  share- 
holder's holdings.  The  irrigation  plant  of  the  ir- 
rigation company  now  includes  a  dam  of  approxi- 
mately 18  feet,  which  impounds  the  waters  of  Stemilt 
Creek,  so  that  the  water  from  the  reservoir  formed 
by  the  dam  may  be  used  in  the  latter  part  of  the 
summer  when  the  creek  becomes  low. 

Immediately  after  the  incorporation  of  the  bank- 
rupt about  650  acres  of  land  of  the  bankrupt  which 
were  suitable  for  orchard  pui*poses  were  platted, 
and  nearly  all  of  this  was  sold  either  under  con- 
tracts running  on  an  average  of  6V2  years,  or  for 
cash.  Both  contracts  and  deeds  provided  that  the 
bankrupt  was  to  furnish  2  acre-feet  of  water  per 
acre  per  year  to  the  purchasers  thereof.  In  addi- 
tion to  the  furnishing  of  water,  the  bankrupt  was  to 
plant,  cultivate  and  care  for  the  property  which  was 
sold  under  contract  until  the  purchasers  received 
deeds  for  their  property. 

In  the  year  1911  one  Hotchkin,  the  owner  of  a 
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tract  in  this  addition  whirh  emhraced  one    of   the 
old  orchards,  broup:ht  suit  against  the  bankrupt  on 
account  of  failure  to  furnisli  the  water  provided  for 
in  his  contract,  and  ol)tainod  a  judgment  for  about 
$1800,  which  was  paid.     Thereafter    another    Mr. 
Hotchkin,  son  of  the  former  man,  the  owner  of  10 
acres  of  the    old    orchard    immediatel}^    adjoining, 
brought  suit  and  recovered  judgment.     Shortly  af- 
ter the  hearing   in  the     [89—22]     latter  Hotchkin 
case  in  the  lower  court,  other   owners   of   orchard 
tracts  cited  the  bankrupt  to  appear  before  the  Public 
Service  Commission  of  the  State  of  Washington  and 
show  cause  why  it  should  not  increase  its  w\iter  sup- 
ply.    Wliereupon  a  hearing  was  had  and  an  order 
of  the  Public  Service  Commission  was  entered  find- 
ing that  the  bankrupt  had  not  furnished  the  water 
called  for  by  its  contracts  and  requiring  it  to  furnish 
plans  for  increasing  its  water  supply.     Thereupon 
the  bankrupt  furnished  a  plan  whereby  the   Spring 
Hill  Irrigation  Company  should  increase  the  height 
of  its  dam  from  18  to  30  feet,  thus  making  additional 
storage  capacity.     This  plan  was  approved  by  the 
Public  Service  Commission.     The  estimates  for  the 
construction    of    this    improvement    varies    from 
$10,000  to  $16,000,  of  which  the  share  of  the  bank- 
rupt would  be  from  $5,000  (estimate  of  Mr.  Wells) 
to  $8,000  (estimate  of  the  engineers  of  the  Trustee). 
[90—23] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division, 

IN  BAKKRUPTCY— No.  5025. 

In  the  Matter  of  WENATCHEE  HEIGHTS   OR- 
CHARD COMPANY, 

Bankrupt. 

Order  Approving  Statement  of  Evidence. 

I,  EDWARD  E.  CUSHMAN,  the  Judge  of  the 
said  court  before  whom  the  objections  of  J.  B.  Lin- 
coln, as  Trustee  in  Bankruptcy  of  the  above-named 
bankrupt  to  the  claim  of  L.  V.  Wells  was  tried,  do 
hereby  certify,  both  parties  being  represented  by 
counsel  in  open  court,  that  the  foregoing  is  a  true 
and  complete  and  properly  prepared  statement  of  all 
the  eyidence  essential  to  the  decision  of  the  ques- 
tions presented  by  the  appeal  of  L.  V.  Wells  and  by 
the  appeal  of  J.  B.  Lincoln,  the  said  Trustee,  from 
the  order  hereinbefore  entered  herein  upon  the  claim 
of  L.  V.  Wells,  and  I  do  hereby  approve  the  same 
as  the  statement  of  the  evidence  in  said  matter  for 
the  purpose  of  the  said  appeals,  and  do  order  that 
the  same  shall  become  a  part  of  the  record  for  the 
purposes  of  the  said  appeals. 

Done  in  open  court  this  23d    day    of  December, 

1913. 

By  the  Court, 

EDWARD  E.  CUSHMAN, 

Judge. 
0.  K.— R.  D.  OGDEN, 

WALTER  SCHAFFNER.    [91] 


J.  B.  Lincoln.  103 

[Endorsed]:  In  Bankruptcy.  No.  5025.  United 
States  District  Court  for  the  Western  District  of 
Wasliinpton,  Xorthern  Division.  In  the  Matter  of 
Wenatchee  Heights  Orchard  Company,  Bankrupt. 
Statement  of  Evidence  Upon  Claim  of  L.  V.  Wells. 
Filed  in  the  U.  S.  District  Court,  Western  Dist.  of 
Washington,  Northern  Division.  Dec.  13,  1913. 
Frank  L.  Crosby,  Clerk.     By  Ed.  M.  Lakin,  Deputy. 


In  the  United  States  Circuit  Court  of  Appeals  in 
and  for  the  Ninth  Judicial  Circuit. 

No.  5025. 

In  the  Matter  of  WENATCHEE  HEIGHTS   OR- 
CHARD COMPANY,  a  Corporation, 

Bankrupt. 

Citation  [on  Appeal  of  L.  V.  Wells  (Original)]. 
United  States  of  America  to  J.  B.  Lincoln,  as  Trus- 
tee in  Bankruptcy  of  the  Estate  of  Wenatchee 
Heights  Orchard  Company,  Greeting: 

You  are  hereby  notified  that  in  a  certain  proceed- 
ing had  in  the  above-entitled  cause  in  bankruptcy 
in  the  United  States  District  Court  in  and  for  the 
Western  District  of  Washington,  Northern  Division, 
wherein  L.  V.  Wells  is  claimant,  an  appeal  has  been 
allowed  to  the  said  L.  V.  Wells  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  and 
you  are  therefore  hereby  cited  and  admonished  to 
be  and  appear  in  said  court  at  San  Francisco  on  or 
before  the  31st  day  of  December,  1913,  to  show 
cause,  if  any  there  be,  why  the  order  and  decree  ap- 
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pealed  from  should  not  be  corrected  and  speedy  jus- 
tice done  the  parties  in  that  behalf. 

WITNESS  the  Honorable  EDWARD  E.  OUSH- 
MAN,  Judge  of  said  court,  this  12th  day  of  Decem- 
ber, A.  D.  1913. 

[Seal]  EDWARD  E.  CUSHMAN, 

Judge.     [92] 
We  hereby  admit  service  of  the  within  paper  this 
12th  day  of  December,  1913. 

RAYMOND  D.   OODEN, 
WALTER  SCHAEFNER, 
Attorneys  for  Trustee. 

[Endorsed]:  No.  5025.  United  States  District 
Oourt  for  the  Western  District  of  Washington, 
Northern  Division.  In  the  Matter  of  Wenatchee 
Heights  Orchard  Company,  a  Corporation,  Bank- 
rupt. Citation  to  J.  B.  Lincoln,  on  Appeal.  Filed 
in  the  United  States  District  Court,  Western  Dis- 
trict of  Washington.  Dec.  16,  1913.  Frank  L. 
Crosby,  Clerk.    By  E.  M.  L.,  Deputy. 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  5025. 

In  the  Matter  of  WANATCHEE  HEIGHTS  OR- 
CHARD CO.,  a  Corporation, 

Bankrupt. 

Citation  [on  Appeal  of  J.  B.  Lincoln,  as  Trustee 

(Original).] 
To  L.  V.  Wells,  Claimant : 
You  are  hereby  notified  that  in  a  certain  proceed- 
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ins:?  had  in  the  above-entitled  cause  in  bankruptcy, 
in  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division,  wherein 
J.  B.  Lincoln,  as  Trustee  in  Bankruptcy  of  the 
Estate  of  the  Wenatchee  Heights  Orchard  Com- 
pany, is  resisting  the  allowance  of  the  claim  of  L.  V. 
Wells,  as  claimant,  an  appeal  has  been  allowed  to 
the  said  J.  B.  Lincoln,  Trustee  in  Bankruptcy  of 
the  Estate  of  the  Wenatchee  Heights  Orchard  Com- 
pany in  the  United  States  Circuit  Court  of  Appeals 
for .  the  Ninth  Circuit,  and  you  are  hereby  cited 
and  admonished  to  be  and  appear  at  a  session  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, to  be  holden  at  the  city  of  San  Francisco, 
State  of  California,  said  district,  within  thirty  (30) 
days  from  and  after  the  date  hereof  pursuant  to  a 
petition  of  appeal.  Assignment  of  Error,  filed  with 
the  clerk's  office  in  the  District  Court  of  the  United 
States  for  the  Western  District  of  Washington, 
Northern  Division,  in  the  matter  of  the  Wenatchee 
Heights  Orchard  Co.,  bankrupt,  to  show  cause,  if 
any  there  be,  why  the  judgment  rendered  in  said 
cause  affirming,  except  as  herein  modified,  the  Find- 
ings of  the  Referee  in  Bankruptcy,  allowing  the 
claim  of  L.  V.  Wells,  as  claimant,  for  the  sum  of 
$56,389.16,  should  not  be  reversed  as  in  said  petition 
of  appeal  set  forth,  [93]  and  why  said  Order  and 
Decree  appealed  from  should  not  be  corrected,  as  in 
said  Petition  of  Appeal  and  Assignments  of  Error 
set  forth,  and  why  speedy  justice  should  not  be  done 
to  the  parties  in  that  behalf. 
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T  TNESS  the  Honorable  EDWARD  E.  CUSH- 
MA^N,  Judge  of  said  Court  on  the  19th  day  of 
December,  A.  D.  1913. 

[Seal]  EDWARD  E.  CUSHMAN, 

Judge.     [94] 

Copy  of  the  within  citation  received  and  due 
service  of  same  acknowledged  this  20th  day  of  Dec, 

1913. 

CORWIN  S.  SHANK  and 
H.  C.  BELT, 

Attorneys  for  Wells. 

[Endorsed]:  Original.  No.  5025.  In  the  U.  S. 
District  Court,  Western  District  of  Washington, 
Northern  Division.  In  the  Matter  of  the  Estate  of 
Wenatchee  Heights  Orchard  Company,  Bankrupts, 
Plaintiff,  vs.  J.  B.  Lincoln,  Trustee.  Citation — 
J.  B.  Lincoln,  Trustee,  Defendant.  Filed  in  the 
United  States  District  Court,  Western  District  of 
Washington.  Dec.  20,  1913.  Erank  L.  Crosby, 
Gerk.    By  E.  M.  L.,  Deputy. 


[Endorsed]:  No.  2358.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  L.  V. 
Wells,  Appellant,  vs.  J.  B.  Lincoln,  as  Trustee  in 
Bankruptcy  of  the  Estate  of  Wenatchee  Heights 
Orchard  Company,  a  Corporation,  Bankrupt,  Ap- 
pellee, and  J.  B.  Lincoln,  as  Trustee  in  Bankruptcy 
of  the  Estate  of  the  Wenatchee  Heights  Orchard 
Company,  a  Coi7)oration,  Bankrupt,  Appellant,  vs. 
L.  V.  Wells,  Appellee.  In  the  Matter  of  Wenatchee 
Heights  Orchard  Company,  a  Corporation,  Bank- 
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rupt.     Transcript    of   Record.    Appeals    from'   he 
United  St^ites  District  Court  for  the  Western  his- 
trict  of  Washiiijrtoii,  Noi-thern  Division. 
Received  and  filed  December  27,  1913. 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
Deputy  Clerk. 


IN  THE 

UNITED  STATES 

CIRCUIT  COURT  OF  APPEALS 

FOR  THE  NINTH  CIRCUIT 

I.  V.  WELLS, 

Appellant, 
vs. 

J.  B.  LINCOLN,  as  Trustee  in  Bankruptcy  of  the 
Estate  of  WENATOHEE  HEIGHTS  OR- 
CHARD COMPANY,  a  Corporation,  Bank- 
rupt, 

Appellee, 
and 

J.  B.  LINCOLN,  as  Trustee  in  Bankruptcy  of  the 
Estate  of  the  WENATCHEE  HEIGHTS 
ORCHARD  COMPANY,  a  Corporation, 
Bankrupt, 

Appellant, 
vs. 
L.  V.  WELLS, 

Appellee, 


r 


In  the  Matter  of  WENATCHEE  HEIGHTS 
ORCHARD  COMPANY,  a  Corporation, 
Bankrupt. 

Brief  of  Appellant  L.  V.  WELLS,  upon  his  Appeal. 

Appeal  from  the  United  States  District  Court 

for  the  Western  District  of  Washington 

Northern  Division. 


STATEMENT  OF  THE  CASE. 

This  is  an  appeal  from  an  order  of  the  District 
Court  modifying  the  order  of  the  referee  upon  the 


4  L.  V.  Wells  vs. 

claim  of  L.  V.  Wells  against  the  estate  of  the  We- 
natchee  Heights  Orchard  Company,  bankrupt. 

Tlio  ))ankriipt  was  organized  in  the  winter  of 
1906  and  1907  for  the  purpose  of  handling  a  tract  of 
land  in  Chelan  County,  Washington,  known  as  We- 
natchee  Heights.    This  tract  consisted  of  about  twelve 
hundred  acres,  of  which  about  six  hundred  and  fifty 
acres  were  in  the  Plat  of  Wenatchee  Heights  Orchard 
Tracts  and  the  First  Addition  thereto.    This  six  hun- 
dred and  fifty  acres  were  orchard  lands,  which  how- 
ever, required  irrigation  to  make  them  productive. 
The  water  right  which  accompanied  the  land  was  rep- 
resented by  sixty-eight  shares  of  stock  in  the  Spring 
Hill  Irrigation  Company,  which  owned  an  irrigation 
system.    At  the  time  of  the  organization  of  the  com- 
pany there  were  four  men  interested  in  this  tract, 
to-wit :    I..  V.  Wells,  E.  H.  McPherson,  W.  G.  Stew- 
ard and  A.  C.  McPherson.    These  men  had  been  ac- 
quiring this  property  since  1903.    They  held  differ- 
ent tracts  in  different  proportions,  and  had  each  put 
in  various  sums  of  money  at  different  times.    L.  V. 
Wells,  however,  appears  to  have  owned  the  bulk  of 
the  property,  and  the  most  of  it  stood  in  his  name. 

The  minutes  of  the  first  meeting  of  the  board  of 
trustees  of  the  company  (trans,  p.  98)  show  that  the 
meeting  was  held  on  March  9,  1907,  at  which  were 
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present  all  the  trustees  of  the  eonipany,  to-wit:  L. 
V.  Wells,  G.  A.  Virtue  and  Arthur  Ward.  At  this 
meeting  L.  V.  Wells  sul)niittefl  a  proposal  to  convey 
this  tract  ut'  land  topjether  with  the  water  to  the  com- 
pany for  ^187,240,  payable  as  follows:  $50,000  by 
the  assumption  of  a  mortgage  then  on  the  land,  $75,- 
000  by  the  issuance  of  the  entire  capital  stock  of  the 
company  of  the  i)ar  value  of  that  amount,  and  the  in- 
curring of  indebtedness  to  L.  V.  Wells  of  $40,000,  E. 
TI.  McPherson  $5,850,  W.  G.  Steward  $8,890,  and  A. 
C.  McPherson  $7,500.  This  offer  was  accepted  and 
notes  were  executed  to  these  four  persons.  This  in- 
debtedness to  L.  V.  Wells  of  $40,000,  together  with 
accnied  interest  thereon,  forms  a  part  of  the  claim  of 
L.  V.  Wells  in  dispute  in  this  action. 

Thereupon  the  entire  capital  stock  of  the  com- 
pany was  issued,  one-half  to  L.  V.  Wells  and  the 
other  half  to  E.  H.  McPherson.  G.  A.  Virtue  and 
Arthui'  Ward  resigned  as  trustees  and  E.  H.  Mc- 
Pherson was  elected  a  trustee  and  secretary  of  the 
company,  and  froin  that  time  on  L.  V.  Wells  and 
E.  H.  McPherson  were  the  sole  stockholders,  trustees 
and  officers  of  the  company.  The  company  thereupon 
entered  upon  the  selling  of  its  land,  selling  the  land 
either  for  cash  or  upon  contract.  The  company  sold 
along  with  each  tract  two  acre  feet  of  water  per  acre, 
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and  with  its  contract  agreed  to  sell  the  same  amount 
of  water.  AVhen  the  land  was  sold  upon  contract,  the 
contract  provided  that  the  company  should  retain 
possession  of  the  land,  plant  it  to  orchard,  and  cul- 
tivate it  until  deeds  should  be  issued.  In  this  manner 
sales  of  land  were  made  aggregating  $340,000.  As  the 
company  needed  money,  L.  V.  Wells  loaned  to  the 
company  from  his  own  funds  sums  aggregating  $12,- 
712.95,  taking  notes  for  the  most  of  it  bearing  7  per 
cent  interest,  and  this  also  forms  a  part  of  the  claim 
of  L.  V.  Wells  which  was  approved  by  both  the  ref- 
eree and  the  judge  of  the  District  Court.  The  re- 
mainder of  the  claim  of  L.  V.  Wells  consisted  of  a 
claim  for  commissions  upon  the  sale  of  property,  and 
this  was  rejected  by  both  the  referee  and  the  judge 
upon  the  ground  that  Wells  and  McPherson  being  the 
sole  trustees  could  not  make  a  valid  contract  with 
themselves  for  the  payment  of  a  commission.  The 
referee  charcjed  against  L.  V.  WelW  all  the  money 
which  had  been  withdi'awn  by  him  simco  tlie  organi- 
zation of  the  company  and  approved  the  claim  f  oi'  tlie 
balance  found  to  be  due  in  the  sum  of  $56,389.16. 

Both  the  trustee  in  bankruptcy  and  the  claimant 
filed  petitions  for  review  of  this  order  by  the  District 
Court,  and  upon  the  said  petitions  the  District  Court 
entered  an  order  affirming  the  action  of  the  referee 
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and  approving  tUv  claim,  hut  ordered  tliat  the  pay- 
ment of  any  dividend  iijion  this  elaini  arising  ont  of  a 
considerahle  portion,  ( practically  all)  of  the  assets  of 
the  bankrupt  should  l)e  ])ostponed  until  all  other 
creditors  had  been  paid  in  full. 

The  facts  upon   which   the  court  founded  this 
order  are  as  follows:    Tiie  business  of  the  bankrn])t 
iiad  j)roceeded  prosperously  until  the  spring  of  1910. 
At  that  time  one  Hotchkin,  who  had  purchased  a  tract 
of  land  from  the  bankrupt  company,  commenced  a 
suit  for  damages  for  alleged  failure  to  furnish  the 
re(|uired  amount  of  water  called  for  ])y  his  deed.    He 
recovered  a  judgment  which  was  paid.    Then  in  the 
fall  of  1910,  Dana  Hotchkin,  the  son  of  the  former 
iD.ni.  also  began  an  action.     While  this  action  w^as 
pending  Wells  and  McPherson,   the    officers  of  the 
bankrupt  corporation,  sought  to  devise  a  method  of 
discouraging  such  actions,  and  thereupon,  for  the  pur- 
j»ose  (»f  placing  the  apparent  title  of  the  assets  of  the 
com])any  out  of  the  bankrupt  corporation,  adopted 
tlie   followiuij:   procedure.     The  notes  which  Wells 
and  Mcpherson  then  had  were  taken  up  and  in  their 
place  two  notes  were  issued  to  each  of  them.    One  of 
these  notes  to  Wells  was  for  $57,000,  and  one  of  the 
notes  issued  to  McPherson  was  for  $18,000.    An  en- 
try was  made  upon  the  records  of  the  bankrupt  com- 
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pany  of  an  offer  made  by  B.  E.  Gates  to  the  company 
to  take  these  two  notes  aggregating  $75,000  for  a  con- 
veyance of  practically  all  of  the  assets  of  the  bankrupt 
company  to  the  Summit  Investment  Company.  A 
resolution  accepting  this  offer  was  placed  upon  the 
records  of  the  company,  and  thereupon  a  conveyance 
of  the  property  was  made  to  the  Summit  Investment 
Company,  in  which  B.  E.  Gates  held  all  the  stock  ex- 
cepting one  qualifjdng  share  which  was  held  by  his 
wife.  The  two  notes  of  Wells  and  McPherson,  how- 
ever, were  never  out  of  the  possession  of  the  payees, 
there  was  no  intention  of  cancelling  them  and  they 
were  in  fact  not  cancelled.  The  property  which  was 
deeded  to  the  Summit  Investment  Company  was  still 
handled  as  the  property  of  the  bankrupt,  and  all  the 
rents  accruing  therefrom  were  turned  into  the  bank- 
rupt and  used  in  the  corporate  business  of  the  bank- 
rupt. There  is  not  the  slightest  evidence,  either  direct 
or  circumstantial,  and  neither  the  referee  nor  the  dis- 
trict judge  found  as  a  fact  that  the  purpose  of  Wells 
and  McPherson  in  putting  through  this  deal  was 
other  than  as  stated  by  Mr.  Wells — to  discourage  fur- 
ther actions  for  damages. 

On  December  24, 1912,  William  P.  McElwain  and 
F.  E.  Ryer,  who  were  interested  in  this  project,  with- 
out any  demand  made  upon  anyone  for  the  setting 
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aside  of  this  transfer  to  the  Suiuniit  Investment  (Com- 
pany, brouglit  an  aetion  in  the  Superior  Court  of 
King  County  against  the  bankrupt,  the  Summit  In- 
vestment (^om])any.  Wells,  McPherson,  Gates  and 
their  wives  for  the  purpose,  among  other  things,  of 
setting  aside  this  transfer.  In  that  aetion  0.  Bening- 
hausen  was  appointed  a  temporary  receiver  upon  the 
ex  parte  application  of  the  plaintiffs.  Six  days  after 
the  commencement  of  the  action  an  agreement  (trans. 
p.  93)  was  made  between  all  the  parties  to  that  action 
under  which  R.  E.  Gates  turned  all  the  stock  of  the 
vSummit  Investment  Company  over  to  the  said  Ben- 
inghausen.  McEhvain,  Ryer,  Beninghausen,  Wells 
and  McPherson  were  elected  trustees  of  the  Summit 
Investment  Company,  and  all  parties  agreed  that  the 
assets  of  the  Summit  Investment  Company  were  in 
fact  the  assets  of  the  bankrupt  corporation,  and  w^ere 
to  be  applied  to  the  corporate  uses  of  the  bankrupt. 

This  bankruptcy  proceeding  was  instituted  upon 
January  18,  1913,  u])on  the  ground  of  the  appoint- 
ment of  a  receiver  in  the  state  court.  Subsequent 
to  the  appointment  of  the  trustee  in  bankruptcy,  the 
officers  of  the  Summit  Investment  Company,  being 
thereunto  duly  authorized  by  both  the  tinistees  and 
the  stockholders,  conveyed  to  the  said  trustee  all  the 
assets  of  tlie  Sunnnit  Investment  Company  without 
anv  reservation. 
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There  is  not  the  slightest  claim  made  in  this 
action  that  any  creditor  suffered  any  injury,  or  that 
the  estate  of  the  bankrupt,  subject  to  distribution 
among  the  creditors,  was  diminished  in  any  respect 
by  any  of  the  dealings  connected  with  the  Summit 
Investment  Company.  The  district  judge,  however, 
held  that  on  account  of  the  participation  of  L.  V. 
Wells  in  the  Summit  Investment  Company  deal  the 
payment  of  dividends  upon  his  claim,  otherwise 
valid,  out  of  any  of  the  property  transferred  to  the 
Simimit  Investment  Company,  should  be  postponed 
until  all  other  creditors  were  satisfied  in  full,  and 
this  action  of  the  district  judge  in  postponing  the 
claim  of  L.  V.  Wells  is  the  action  which  the  appell- 
ant assigns  as  error  upon  this  appeal.  Wherefore 
the  appellant  makes  the  following 

SPECIFICATION  OF  ERROR. 

Said  L.  y.  Wells  assigns  as  error  that  the  order 
entered  in  the  said  cause  on  the  11th  day  of  Decem- 
ber, 1913,  modifying  the  order  of  the  referee  there- 
tofore made  in  said  cause  upon  his  said  claim  was 
erroneous  and  unjust  to  this  appellant,  because  the 
said  order  provides  that  the  said  L.  V.  Wells  be 
denied  the  right  to  receive  any  dividends  on  his 
claim  out  of  the  proceeds  realized  from  the  assets 
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conveyed  by  the  said  Wells  to  the  Summit  Invest- 
ment Company  until  all  other  creditors  have  been 
satisfied  in  full. 

ARGUMENT. 

In  this  argument  we  are  somewhat  handi- 
capped by  the  fact  that  the  theory  of  the  case  which 
the  district  judge  adopted  was  not  advanced  by  the 
trustee  either  in  his  objections  to  appellant's  claim 
before  the  referee  or  his  petition  for  revision  before 
the  judge  and  was  not  argued  by  trustee's  counsel 
before  the  judge  either  by  brief  or  orally,  and  we 
therefore  have  nothing  to  meet  in  argument  except- 
ing the  opinion  of  the  district  judge,  which  is  some- 
what obscure  as  to  reasons,  and  very  deficient  as  to 
authority. 

The  theory  upon  which  the  district  judge  ap- 
pears to  have  acted  in  this  matter  is  that  inasmuch 
as  Wells  was  guilty  of  lending  his  claim  to  the  per- 
petration of  a  scheme  which  might  have  resulted  in 
hindering,  delaying  or  defrauding  some  creditor,  he 
should  therefore  be  punished  by  having  his  claim 
postponed  to  other  creditors. 

The  judge  in  his  opinion  makes  two  citations 
from  Cyc.  in  support  of  his  position  {trans,  p.  46), 
20  Cyc.  487-c  and  638. 
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The  first  citation  is  to  the  effect  that  a  fraudu- 
lent conveyance  is  null  and  void  as  to  creditors, 
against  which  we  would  never  contend.  There  is 
not  the  slightest  evidence  in  this  case  that  anybody 
ever  claimed  that  any  of  these  assets  were  anything 
else  but  the  assets  of  the  bankrupt  corporation. 

The  other  citation  is  to  the  effect  that  where  a 
grantee  in  a  fraudulent  conveyance  is  a  party  to  the 
fraud,  he  cannot  recover,  as  a  condition  precedent 
to  the  setting  aside  of  the  conveyance,  any  consid- 
eration which  he  may  have  paid  for  the  conveyance 
or  any  sums  which  he  might  have  paid  out  for  the 
release  of  liens  upon  or  improvement  of  the  prop- 
erty fraudulently  conveyed.  We  fail  to  see  how  this 
rule  applies  in  this  case,  as  the  claim  of  the  appel- 
lant did  not  originate  in  any  manner  in  the  Summit 
Investment  Company  deal.  The  claimant  proves  his 
claim  without  any  reference  thereto  whatever. 

Even  this  rule,  however,  is  not  of  universal  ap- 
plication, particularly  in  the  federal  courts.  In 
Clements  v.  Nicholson,  6  Wall.  299,  the  Supreme 
Court  of  the  United  States  upheld  this  general  doc- 
trine with  the  following  limitation: 

"A  sale  may  be  void  for  bad  faith  though  the 
buyer  pays  the  full  value  of  the  property  bought. 
This  is  the  consequence  where  his  purpose  is  to  aid 
the  seller  in  perpetrating  a  fraud  upon  his  credit- 
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nrs,  an<l  where  he  buys  ivcklcssiv,  with  ^niiltv  knowl- 
edge.    Where  the  fact  of  fraud  is  cstahlisiuHl  in  a 
suit  at  h\\\\  the  buyei-   h.ses  the   property   without 
reference  to  the  amount  oi-  application  of  wliat  he 
has  paid,  and  he  can  have  no  relief  either  at  law  or 
m  e(|uity.     ^^'hen  the  proceeding  is  in  chaneery,  the 
jurisdiction  exercised  is  more  flexible  and  tolerant 
The  equity  a])pealed  to— while  it  scans  the  trans- 
action with  the  severest  scrutiny— looks  at  all  the 
facts  and,  ir\y\uiy  to  each  one  its  due  weight,  deals 
with  the  subject  before  it  according  to  its  own  ideas 
ot  right  and  justice.    In  some  instances  it  visits  the 
buyer  with  the  same  conse<|uence  which  would  have 
tolluwed  m  an  action  at  law.     In  others,  it  allows  a 
security  to  stand  for  the  amount  advanced  upon  it 
In  others,  it  com])els  the  buyer  to  account  onlv  for 
the  difference  between  tlie  undei*  price  wdiich  he  ])aid 
and  the  value  r,f  the  pro|)erty.     In  others,  although 
he  may  have  paid  the  full  value  and  the  property 
may  have  passed  beyond  the  reach  of  the  process  of 
the  court,  it  regards  him  as  a  trustee,  and  charges 
him  accordingly.     Where  he  has  honestly  applied 
the  property  to  the  liabilities  of  the  seller,  it  mav 
hold  him  excused  from  further  responsibility      The 
cardinal  pnnnple  in  all  such  cases  is,  that  the  prop^ 
ertji  of  the  debtor  shall  not  he  diverted  from   the 
pajjment  of  his  debts  to  the  ifijirn/  of  his  creditors 
by  means  of  the  fraud/* 

We  respectfully  submit  that  this  action  of  the 
district  judge  runs  counter  to  the  first  principle  of 
the  Bankruptcy  Act.  This  principle  is  an  absolute 
equality  between  all  unpreferred  and  unsecured  con- 
tract creditors  regardless  of  the  origin  of  their  re- 
spective claims.  Both  the  referee  and  the  district 
judge  found  that  the  claim  of  appellant  was  a  valid 
Haim  against  the  bankru])t. 
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S2  (2)  of  the  Bankruptcy  Act  gives  to  bank- 
ruptcy courts  the  power  to  "alloAV  claims,  disallow 
claims,  reconsider  allowed  or  disallowed  claims,  and 
allow  or  disallow  them  against  bankrupt  estates." 
§65  (a)  provides  that  "dividends  of  an  equal  per 
centum  shall  be  declared  and  paid  on  all  allowed 
claims,  except  such  as  haA'^e  a  priorit}^  or  are  se- 
cured," and  §65  (e)  provides  that  "a  claimant  shall 
not  be  entitled  to  collect  from  a  bankrupt  estate  any 
greater  amount  than  shall  accrue  pursuant  to  the 
provisions  of  this  act."  The  mere  reading  of  these 
sections  would  seem  to  show  conclusively  that  there 
is  no  power  given  to  the  bankruptcy  court  to  rank 
claimants  according  to  what  the  judge  considers  to 
be  their  merits  or  needs.  If  a  creditor  has  a  valid 
claim  against  the  estate  he  is  entitled  to  a  dividend 
from  the  estate  equal  to  the  dividend  of  any  other 
creditor,  and  no  power  is  given  to  the  bankruptcy 
court  practically  to  fine  him  for  actions  which  the 
bankruptcy  court  might  not  approve  of,  ])y  depriv- 
ing him  of  any  portion  of  his  dividends. 

The  Bankruptcy  Act  further  provides  what 
claims,  otherwise  valid,  the  court  may  refuse  to  ap- 
prove by  §57  (g),  which  provides  that  "the  claims 
of  creditors  who  have  received  preferences,  voidable 
under  section  sixty,  subdivision  b,  or  to  whom  con- 
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vcyaiurs,  transfers,  aasigmncnts,  or  iiicuinbraiices, 
void  or  voidable  under  section  sixty-seven,  sulidi- 
vision  e,  have  been  made  or  j?iven,  shall  not  be  allow- 
ed unless  such  cicdiTtirs  sliall  surrender  such  prefer- 
ences, c(»nvcyauc('s,  transfers,  assignments  or  incum- 
brances." This  we  believe  is  the  only  section  of  the 
Bankru])tcy  Act  which  authorizes  the  bankruptcy 
court  to  refuse  to  approve  a  claim  which  otherwise 
would  come  within  the  definition  of  an  allowable 
debt  contained  in  >i(>^,  and  this  section  gives  even  the 
creditoi"  who  has  received  a  preference  the  right  to 
prove  his  claim  after  the  preference  has  been  sur- 
rendei'cd. 

One  thing  which  will  tlirow  considerable  light 
u])()n  tile  interpretation  of  this  statute  upon  this 
subject  is  a  comparison  with  the  portion  of  the  form- 
er act  of  bankniptcy  u])oh  the  same  subject.  Section 
39  of  the  original  Bankruptcy  Act  of  1867  provided : 

"And  if  such  ])erson  shall  be  adjudged  a  bank- 
ruj)t  the  assignee  may  I'ccovei-  back  the  money  so 
paid,  conveyed,  sold,  assigned,  or  transferred  con- 
trary to  this  Act,  provided  the  person  receiving  such 
payment  or  conveyance  had  reasonable  cause  to  be- 
lieve that  a  fraud  on  this  Act  was  intended  or  that 
the  debtor  was  insolvent;  and  such  creditor  shall  not 
be  allowed  to  ])rove  his  debt  in  bankruptcy." 
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This  was  amended  later,  and  as  so  amended  ap- 
pears as  Section  5021  Revised  Statutes,  as  follows : 

*' Provided  that  the  person  receiving  such  pay- 
ment or  conveyance  had  reasonable  cause  to  be- 
lieve that  the  debtor  was  insolvent  and  knew  that  a 
fraud  on  this  Act  was  intended  and  such  person,  if 
a  creditor,  shall  not  in  cases  of  actual  fraud  on  his 
part,  be  allowed  to  prove  for  more  than  a  moiety  of 
his  debt,  and  this  limitation  upon  the  proof  of  debts 
shall  apply  to  voluntary  as  well  as  involuntary  bank- 
ruptcy. ' ' 

It  will  thus  be  seen  that  the  framers  of  the 
present  Act  had  before  them  Acts  which  provided 
that  in  cases  of  actual  fraud  the  creditor  should  be 
mulcted  to  the  extent  of  all  and  one-half  of  his 
claim.  The  omission  of  any  such  provision  in  the 
present  Act  is  cogent  proof  that  it  was  the  intention 
of  the  framers  of  the  Act  that  all  claims  should 
stand  on  an  equal  footing  after  preferences  had  been 
surrendered,  regardless  of  any  fraud  in  connection 
with  an  attempt  to  obtain  a  preference. 

In  this  case  this  claimant  prior  to  the  adjudica- 
tion of  bankruptcy  joined  with  all  other  parties  who 
had  any  control  over  the  Summit  Investment  Com- 
pany in  a  written  acknowledgment  that  all  of  the 
assets  of  the  Summit  Investment  Company  were  the 
assets  of  the  Wenatchee  Heights  Orchard  Company 
(trans,  pp.  93  et  seq.),  immediately  upon  the  ap- 
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lM)intnu'nt  ^A  tlic  tiusliv  in  h.inkniptcy  the  officers 
of  the  Siiiiiniit  Investment  Company,  by  the  consent 
of  all   jxTsnns   intcicstcd,   V(>lnntarily  conveyed   all 
this  property  to  tlie  ti-ustcc  in   hankrnptcy   (//v/z/.s-. 
pp.  9f>,  97),  and  diiiinu-  all   the  time  this  proj)erty 
stood  in  the  name  of  the  Sinnmit  Investment  Com- 
pany the   i-entals  arising-  therefi-om   liad    been    paid 
either  t(»  the  hankrnpt  oi-  the  receiver  ai)pointed  hv 
the   State   Conrt,   or  to  the   trustee  in   bankruptcy 
{tran^.  ]).  97).     Most  assuredly  a  creditor  after  the 
surrender  of  what   mi^Iit   have  been   claimed  as  a 
pref(>rence  can  he  in  no  worse  situation  than  a  cred- 
itoi-  wlio  did  claim  such  ])reference. 

Tlie  Supreme  Court  of  the  United  States  has 
repeatedly  held  tliat  the  fact  that  at  some  time  or 
othei-  one  creditor  has  attempted  to  get  the  better  of 
the  other  creditors,  will  not  prevent  tlie  creditors 
from  ultimately  sharini»-  ecpially  in  the  assets  of  the 
debtor.  Tliis  rule  was  u])hel(l  in  several  equity 
cases. 

White  V.  Cntzhausen,  129  IT.  S.  329. 

U.  S.  RnhhrrCo.  r.  Anicrirnn  Oak  L   Co.   181 
U.  S.  434. 

In  White  r.  Cotzhansni,  sfipm,  the  lower  coui-t 
on  the  ])etition  of  a  creditor  had  set  aside  certain 
conveyances  and   other   instruments  made   for   the 
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benefit  of  the  debtor's  mother,  sisters  and  brothers 
as  fraudulent  with  respect  to  creditors,  and  ordered 
the  property  to  be  applied  in  satisfaction  of  the 
plaintiff's  claim.  The  Supreme  Court  upheld  the 
lower  court  in  so  far  as  setting  aside  the  transfer 
was  concerned,  but  said : 

"It  remains  only  to  consider  the  effect  of  these 
views  upon  the  decree  below.  AYe  have  already  seen 
that  the  circuit  court  proceeded  upon  the  ground 
that  the  conveyances,  bill  of  sale,  confession  of  judg- 
ment and  transfers  by  Alexander  White,  Jr.,  were 
made  without  adequate  consideration  and  with  intent 
to  hinder,  delay  and  defraud  the  appellee.  Upon 
these  grounds  it  gave  him  a  prior  right  in  the  dis- 
tribution of  the  property.  We  are  not  able  to 
assent  to  this  determination  of  the  rights  of  the 
parties ;  for  the  mother,  sisters  and  brother  of  Alex- 
ander White,  Jr.,  were  his  creditors,  and,  so  far  as 
the  record  discloses,  they  only  sought  to  obtain  a 
preference  over  other  creditors.  But  their  attempt 
to  obtain  such  illegal  preference  ought  not  to  have 
the  effect  of  depriving  them  of  their  interest,  under 
the  statute,  in  the  proceeds  of  the  property  in  ques- 
tion, or  justify  a  decree  giving  a  prior  right  to  the 
appellee.  It  was  not  intended  by  the  statute,  to  give 
priority  of  right  to  the  creditors  who  are  not  pre- 
ferred. All  that  the  appellee  can  claim  is  to  partici- 
pate in  such  proceeds  upon  terms  of  equality  with 
other  creditors." 

And  the  Supreme  Court  thereupon  sent  the  case 
back  to  the  lower  court  with  instructions  to  find  the 
amount  due  to  the  creditors  who  had  attempted  to 
make  themselves  preferred  creditors. 
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Jn  r.  S.  Rubber  Co.  v.  American  Oak  L.  Co., 
supra,  tlic  (MHii't  closes  its  n])ininn  with  the  followinpj 
laiiLTiiaLrc : 

"There  is  a  wide  difTerenee  between  the  case  of 
a  fraud  ah  initio — sucli,  t'(»i'  instance,  as  a  scheme  to 
enforce  a  false  or  pi-etciulcd  indebtedness,  so  as  to 
remove  the  assets  of  an  alleged  debtor  from  the 
n^ach  of  his  bona  fide  creditors — and  the  case  of  an 
attempt  by  bona  fide  creditors  to  secure  ])refereuces 
for  themselves,  but  using  methods  forbidden  by 
statute  or  })y  the  policy  of  law.  In  the  former  case, 
undoubtedly,  a  court  of  e(]uity  will  refuse  to  permit 
the  guilty  ])arties  to  derive  any  profit  or  advantage 
from  the  fraudulent  arrangement.  In  the  latter 
case  a  court  of  e(|uity  will  not  declare  a  forfeiture  of 
just  debts,  or,  by  postponing  them  till  all  other  cred- 
itoi-s  are  satisfied,  practically  confiscate  them,  but 
will,  while  defeating  the  attempt  to  obtain  a  forl)id- 
den  ])reference,  leave  such  creditors  to  use  and  enjoy 
the  same  rights  and  remedies  possessed  by  other 
cieditors." 

The  "methods  forbidden  by  statute  or  by  the  pol- 
icy of  law"  which  the  Supreme  Court  there  held 
should  not  cause  these  creditors  to  forfeit  their  valid 
claims,  consisted  in  secretly  taking  judgment  notes, 
and  preventing  other  creditors  from  obtaining  the 
same  preference  by  having  subservient  dummies 
secretly  placed  in  control  of  the  debtor  corporation 
while  the  debtor  corporation  continued  to  do  busi- 
ness and  incur  indebtedness  apparently  under  its  old 
officers,  even  to  the  extent  of  keeping  the  names  of 
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the  old  officers  upon  its  stationery.  Surely  the  actions 
set  forth  in  this  case  were  morally  as  reprehensible 
as  were  the  actions  of  this  claimant  and  his  co-officer 
McPherson  in  the  case  at  bar,  which  consisted  mere- 
ly in  placing  in  their  corporate  minute  book  a  false 
entry,  which  never  deceived  anybody,  and  which  was 
never  used  in  any  attempt  to  deceive  anybody,  and 
the  execution  and  placing  upon  record  of  a  deed 
which  never  injured  anybody,  and  which  was  never 
used  in  any  attempt  to  injure  anybody. 

The  district  judge,  however,  in  his  opinion 
states  that  this  scheme  might  have  resulted  in  the 
injury  of  some  of  the  creditors.  In  the  American 
Oak  Leather  Company  case,  the  scheme  there  adopt- 
ed might  very  well  have  resulted  in  injury  to  other 
creditors,  as  was  pointed  out  by  the  lower  court  in  77 
Fed.  674,  as  follows: 

"The  arrangement  was  not  intended  to  provide 
means  to  pay  the  debt,  but  solely  to  provide  a  legal 
equipment  whereby  the  entire  assets  could  be  quickly 
seized  in  case  of  disaster,  and  other  creditors  be 
prevented  from  obtaining  a  like  advantage.  Had  the 
Fargos  been  dishonest,  they  could,  under  this  ar- 
rangement, have  appropriated  to  themselves  the  pro- 
ceeds of  the  sales,  and  left  to  the  holders  of  these 
preferential  judgment  notes,  when  the  catastrophe 
happened,  only  the  stock  unsold,  and,  during  the 
period  of  such  dishonest  appropriation,  have  effect- 
ually foreclosed  other  creditors  by  their  arrange- 
ment with  the  rubber  companies.    It  is  not  enough  to 
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say  that  such  a  tliin^^  did  not,  in  fact,  ha])pen,  and 
that  the  Far^os  wcio  not,  in  fact,  dishonest.  The 
])oint  is,  did  the  rubber  companies  make  such  a  dis- 
honest a])])ro|)iiation  an  easy  and  natural  o])])or- 
tunity  to  the  (h'))torf  If  so,  the  transaction  is,  in 
law,  a  fraud.  The  hiw  looks  beyond  the  specific  in- 
stance under  review  to  the  example  such  an  instance 
sugjj:ests  to  the  trading  world,  and  to  the  frauds  that 
might  cover  themscdves  under  the  opportunities  of 
sucli  an  exnni])1e.  The  arrangement  under  consider- 
ation is,  in  its  ]n*actical  aspects,  an  effectual,  secret 
lien  upon  a  stock  of  goods  in  trade,  under  circum- 
stances that  Justify  the  trading  world  in  giving  se- 
curity to  the  trader  to  which  be  is  not  entitled,  and 
is,  thei-efore,  a  nuich  stronger  case  even  than  Roh- 
insiw  r.  Elliott." 

In  the  interpretation  of  tlie  bankruptcy  law,  we 
respectfully  submit  that  the  Su])reme  Court  of  the 
I^'nited  States  has  clearly  held  that  the  only  valid 
reason  for  refusing  approval  to  a  debt  which  conies 
within  the  provisions  of  Section  63  is  that  the  cred- 
itor is  still  retaining  one  of  the  preferences  men- 
tioned in  Section  57  g. 

Hutchinso}}  v.  Otis,  Wilco.r  d  Com  pant/,  190 
U.  S.  552; 

Keppfl  V.  Tiffin  Savings  Bank,  197  IT.  S.  356; 

Paf/c  r.  Roarrs,  211  U.  S.  575. 

In  IIi(trhi)ison  r.  Otis,  Wilro.r  d-  Co.,  190  U.  S. 
552,  a  creditor  having  taken  judgment  against  the 
bankrupt,  attached  debts  due  to  the  bankrupt,  and 
obtained  satisfaction  of  its  judgment  thereby,  and 
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entered  full  satisfaction  upon  the  record  in  the  court. 
Subsequently  Otis,  Wilcox  &  Co.  paid  over  to  the 
trustee  the  full  amount  of  the  respective  debts,  and 
filed  a  claim  in  bankruptcy  foi*  the  amount  paid 
back.    The  Supreme  Court  said: 

"When  Otis,  Wilcox  &  Co.  paid  the  debts  out  of 
which  they  had  received  satisfaction,  they  undid  the 
satisfaction,  and  the  trustee  in  bankruptcy  knew  it. 
We  see  no  sufficient  ground  on  which  he  can  deny 
the  consequence  that  the  right  to  prove  revived." 

In  Keppel  v.  Tiffin  Savings  Bank,  the  Circuit 
Court  of  Appeals  for  the  sixth  circuit  propounded 
to  the  Supreme  Court  the  question : — ' '  Can  a  credit- 
or of  a  bankrupt  who  has  received  a  merely  voidable 
preference  and  who  has  in  good  faith  retained  such 
preference  until  deprived  thereof  by  the  judgment 
of  a  court  upon  a  suit  of  the  trustees,  thereafter  prove 
the  debt  so  voidably  preferred?" 

The  Supreme  Court  answered  this  question  in 
the  affirmative,  saying: 

"It  is  argued,  however,  that  courts  of  bank- 
ruptcy are  guided  by  equitable  considerations,  and 
should  not  permit  a  creditor  who  has  retained  a 
fraudulent  preference  until  compelled  by  a  court  to 
surrender  it,  to  prove  his  debt  and  thus  suffer  no 
other  loss  than  the  costs  of  litigation.  The  fallacy 
lies  in  assuming  that  courts  have  power  to  inflict 
penalties,  although  the  law  has  not  imposed  them." 
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('ounsel  for  tlic  trustee  may  atteiii})t  to  distiii- 
jj:iiish  this  case  by  assertiiijj;  that  the  Supreme  ('ouii; 
relied  n])on  th(»  "u:oo<l  faith"  contained  in  the  (|nes- 
tion  propouinU'd.  In  the  later  ease,  however,  of 
Payv  V.  h*o(j(  rs,  211  C  S.  575,  there  is  not  tlie  slij^lit- 
est  suspicion  of  ^ood  faith  in  the  decision  of  tlie 
court.  On  the  contrary,  in  the  decision  in  tliis  case 
of  the  riicnit  rouii:  of  Ap])eals  for  the  sixth  circuit 
contained  in  140  Fed.  596,  it  appears  that  there  were 
strong  evidences  of  fi-aud,  a  claim  through  an  al- 
tered trust  deed,  uncertainty  of  testimony  as  to  when 
this  trust  deed  was  delivered  and  whether  it  ever 
was  delivci-ed,  and  many  other  suspicious  circiun- 
stances  jxiintin.u'  to  fraud  and  bad  faith,  if  nothing 
worse,  and  in  sununing  up  its  o])inion  thereon  tlie 
Circuit  Court  of  Appeals  stated  (p.  605)  : 

''Takini;-  all  the  facts  and  circumstances  of  the 
<ase  together,  we  are  not  convinced  that  the  court 
below  erred  in  holding  this  mortgage  invalid  for 
want  of  good  faith,  irrespective  of  wliether  it  was  in- 
tended to  go  into  effect  when  delivered  in  1899  under 
the  agreement  against  registration.  That  agree- 
ment, we  are  '-ouvinced,  was  made  for  the  jnirpose 
of  enabling  f.  P>.  Merriani  to  hold  himself  out  as  the 
owr.c!-  of  this  coal  land.  This  he  did.  He  was  there- 
by enabled  to  continue  in  business  for  several  years; 
his  debt  constantly  increasing.  The  fact  that  this 
was  a  secret  lien  gave  this  property  the  ap])earance 
of  being  unincum})ered,  and  was  the  moving  induce- 
ment of  some  of  his  existing  creditors  to  grant  delay 
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by  extension  and  renewal.  The  debtor  actively  rep- 
resented this  land  as  an  available  asset  which  he  was 
in  constant  expectation  of  selling,  and  that  the  pro- 
ceeds would  ])ay  all  his  debts  and  disincumber  his 
other  property.  These  representations  operated  to 
quiet  his  existing  creditors  and  to  obtain  from  some 
of  them  extensions  and  renewals  and  new  credit  in 
at  least  one  proven  case.  Neither  is  the  nnexplained 
alteration  of  the  mortgage,  aside  from  its  technical 
effect  as  an  alteration,  consistent  with  a  bona  fide 
purpose  to  secure  a  lien  for  an  honest  debt.  These 
facts  and  others,  not  so  important,  but  yet  of  some 
weight  which  appear  in  the  transcript,  convince  us 
that  the  lien  claimed  was  not  a  bona  fide  lien  of  more 
than  four  months'  existence  at  date  of  bankruptcy." 

The  Circuit  Court  of  Appeals  thereupon  came 
to  the  conclusion  that  the  executors  of  Thomas  Mer- 
riam  should  account  to  the  trustee  in  bankruptcy  for 
all  the  proceeds  of  the  sale  of  the  bankrupt's  interest 
in  this  coal  land  which  were  applied  to  the  debts  and 
claims  of  Thomas  Merriam  and  to  the  debts  and 
claims  upon  which  Thomas  Merriam  was  liable,  but 
not  for  the  proceeds  of  this  sale  which  actually  went 
to  the  benefit  of  the  estate. 

The  Supreme  Court  held  that  the  question  of 
whether  the  preferred  creditor  had  been  guilty  or 
not  guilty  of  actual  fraud  was  of  no  moment  in  this 
case,  saying:  "The  alternative  ruling  that  the  trust 
deed  was  invalid  for  want  of  good  faith  and  because 
it  was  agreed  to  be  withheld  from  record  to  mislead 
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and  defraud  cri'ditors  may  Ix-  disiT<;ardi'd.  Thorc- 
t*«>ro  wo  need  not  considci-  wlu'ther  the  bill  should 
have  Ix'cii  airiondod  to  ixTinit  an  attark  on  the  dood 
as  fraudulent." 

After  thus  deciding  that  the  question  of  fi'aud 
or  no  fraud  was  immaterial,  it  modified  the  judj^- 
ment  which  had  been  entered  by  the  Circuit  Court 
of  Api)eals,  stating:  *'A11  that  has  been  said  would 
naturally  lead  to  an  affirmance  of  the  decree.  Nev- 
ertheless we  are  of  the  opinion  that  it  ought  to  be 
modified  for  a  reason  not  dwelt  upon  in  argument. 
Now  that  this  litigation  has  come  to  an  end  and  the 
defendant  has  been  compelled  to  surrender  the 
pi'eference  which  he  received,  he  is  entitled  to  prove 
his  claim  and  to  receive  a  dividend  on  it  upon  an 
equality  with  other  creditors.  *  *  *  The  de- 
fendant may  be  permitted,  if  he  shall  be  so  advised, 
to  prove  his  claim  against  the  estate  of  the  bankrupt, 
and  the  banki-npt  court  then  may  settle  the  amount 
of  the  dividend  coming  to  him,  and  the  final  decree 
may  direct  him  to  ])ay  over  tlie  full  amount  of  his 
])reference,  with  interest,  less  the  amount  of  his  divi- 
dend. Solely  for  the  purpose  of  accomplishing  this 
result,  the  final  decree  in  the  case  is  reversed  and 
the  case  remanded  to  the  district  court  to  take  pro- 
ceedings in  conformity  with  this  opinion." 
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It  will  thus  be  seen  that  the  Supreme  Court  has 
held  in  this  opinion  that  if  a  creditor  has  a  valid  in- 
debtedness against  the  bankrupt  and  is  not  ulti- 
mately to  retain  an  illegal  preference,  ho  may  re- 
cover his  dividend  and  it  is  entirely  immaterial  that 
in  transactions  connected  with  this  very  indebted- 
ness he  has  been  guilty  of  fradulent  conduct. 

Another  theory  upon  which  the  decision  of  the 
district  judge  might  be  attempted  to  be  upheld  is, 
as  stated  in  the  judge's  opinion: 

"By  their  acts,  both  as  creditors  and  for  the 
corporation,  said  company's  property  was  transfer- 
red in  such  a  way,  as  found  by  the  referee,  that 
neither  they  nor  the  corporation  could  recover  it. 
The  other  creditors,  alone,  could  compel  its  return 
to  the  corporation.  They  did  so.  To  now  hold  that 
the  claimants,  who  were  parties  to  such  transfer, 
may  resort  to  the  property  they  helped  put  out  of 
the  reach  of  the  corporation  and  themselves,  the 
same  as  the  other  creditors,  would  neither  tend  to 
encourage  innocent  creditors  to  diligence,  nor  dis- 
courage those  dishonestly  inclined  from  scheming 
for  an  unfair  advantage."    (Trans,  p.  46.) 

The  trouble  with  this  theory  is  that  it  is  borne 
out  neither  by  the  facts  nor  by  the  law.  This  is  not 
a  contest  between  the  Orchard  Company  or  Wells 
as  a  creditor  and  the  Summit  Investment  Company 
standing  squarely  upon  the  conveyance  to  it  and  in 
the  situation  which  existed  immediatelv  after  the 
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execution  of  tlu'  deed  to  it.  At  the  time  of  the  in- 
stitution of  bankru])cty  juoeeedin^s  there  had  been 
exe<*uted  the  agreement  of  December  30,  1912  (trajis. 
p.  93  et  seq),  by  wliich  every  one  connected  with  the 
Summit  Investment  Company  had  recognized  the 
assets  of  this  company  as  in  fact  the  assets  of  the 
AVenatchec  Heights  Orchard  Company,  and  which 
was  a  legally  enforcible  contract  against  the  Sum- 
mit Investment  Company  in  favor  of  the  Orchard 
Company,  and  all  persons  claiming  rights  there- 
under, including  this  claimant. 

The  cf^nclusion  of  the  district  judge  when  he 
states  that  this  claimant  helped  to  put  this  property 
"out  of  the  reach  of  the  corporation  and  them- 
selves," is  not  borne  out  by  the  facts.  The  property, 
as  the  outcome  shows,  was,  upon  demand,  within  the 
reach  of  the  corporation  and  was  voluntarily  re- 
turncrl  inunediately  upon  demand  ])eing  made.  Al- 
though the  purpose  of  this  transfer,  as  stated  by 
Ml-.  Wells,  was  to  discourage  litigation  in  the  way 
of  damage  suits,  it  does  not  a])])ear  in  the  record 
that  any  one  was  in  fa<'t  either  hindered,  delayed 
or  defrauded,  and  if  anyone  had  been  so  hindered, 
delayed  or  defrauded,  it  is  only  reasonable  to  believe 
that  it  would  have  been  shown  upon  the  hearing 
u])on  this  claim. 
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Altogether  four  different  hearings  were  had  be- 
fore Judge  Hoyt  in  this  matter  upon  which  the  Sum- 
mit Investment  Company  deal  was  taken  up,  to-wit : 
February  11,  1913  (trans,  p.  86),  June  11,  1913 
(trans,  p.  70),  June  23-24,  1913  (trans,  p.  75),  and 
September  3,  1913  (trans,  p.  70),  and  Judge  Hoyt, 
the  referee  who  conducted  these  hearings,  in  his  or- 
der refused  to  find  this  claimant  guilty  of  any  inten- 
tional fraud  in  the  entire  proceedings. 

The  trustee  obtained  these  assets  by  deed  which 
contained  no  reservation  whatever.  The  Summit 
Investment  Company  never  asserted  any  claim 
against  this  property  adverse  to  the  claims  of  the 
Orchard  Company  but,  from  the  time  when  it  re- 
ceived conveyance,  has  turned  over  all  the  rents  and 
profits  to  the  Orchard  Company  as  the  assets  of  the 
Orchard  Company  and,  as  appears  from  its  actions, 
has  at  all  times  been  ready  to  recognize  the  rights 
of  the  Orchard  Company  when  called  upon.  The 
trustee  received  these  assets  and  now  holds  them  as 
the  assets  of  the  bankrupt,  and  to  permit  certain 
creditors  to  obtain  a  preference  in  these  proceedings 
would  be  violative  of  the  first  principle  of  the  Bank- 
ruptcy Act,  which  is,  in  the  closing  language  of  Mr. 
Justice  Brown  in  First  National  Bank  v.  Staake, 
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HOL'  \1>.  S.  Ill,  "desigiit'd  to  secure  uciuality  anioii^ 
all  creditors." 

Tlie  last  word  upon  this  question  of  the  relative 
situation  between  different  classes  of  creditors  in  the 
proceeds  of  a  conveyance  which  has  been  abandoned 
or  set  aside,  is  contained  in  L.  .1.  Decker  Co.  v.  Gill, 
206  Fed.  36,  wherein  an  attempt  was  made  to  post- 
])one  the  claim  (as  a  general  creditor)  of  a  condi- 
tional sale  vendee  who  had  abandoned  any  claim  un- 
der his  conditional  sale  contract.  The  Circuit  Court 
of  Appeals  of  the  eighth  circuit,  how^ever,  speaking 
through  Hook,  Judge,  said: 

"The  trial  court,  having  held  the  unrecorded 
contiact  of  conditional  sale  void  as  to  creditors  who 
became  sncli  after  it  was  executed,  then  ruled  that, 
while  appellant  might  prove  its  claim  as  a  general 
ci'editor,  it  could  not  participate  equally  with  them 
because  they,  the  sul)sequent  creditors,  had  an  equit- 
able lien  on  the  property  in  question  su]ierior  to  the 
])rior  general  creditors,  and  were  first  entitled  to  the 
jU'ocecds.  The  court  followed  In  re  Wade  (D.  C.) 
185  Fed.  ()64,  and  Siwnions  v.  Greer,  98  C.  C.  A.  408, 
174  Fed.  654.  We  think  the  right  of  the  subsequent 
creditors  is  merely  a  defensive  one  against  the  hold- 
er of  the  contract  of  conditional  sale  who  has  failed 
to  com])ly  witli  the  registry  statute,  and  that  it  is  not 
a  lien  giving  them  a  preference  upcm  distribution  in 
bankru])tcy.  It  prevents  the  successful  assertion 
against  them  of  an  unrecorded  instrument,  but  does 
not  in  addition  confer  an  affirmative  right  against 
others.  Tn  sucli  cases  the  defense  against  the  uni-e- 
corded  instrument  is  generally  due  directly  or  pri- 
marily to  the  provisions  of  the  statute.    Tn  a  broad 
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sense  the  statute  is  founded  upon  considerations  of 
justice  and  equity  which  are  recognized  and  fre- 
quently referred  to  by  the  courts  in  construing  and 
applying  it,  but  it  was  not  intended  by  such  refer- 
ences to  give  the  parties  so  protected  a  substantive 
lien  superior  to  others.    If  the  holder  of  the  unre- 
corded instrument  made  no  claim  on  it,  hut  was  con- 
tent to  he  a  general  creditor,  it  ivould  hardly  he  con- 
tended that  suhseqnent  creditors  upon  discovering 
its  existence  could  bring  it  up  themselves  as  ground 
for  a  lien  or  preference  over  creditors  otherivise  of 
the  same  class.    It  does  not  seem  admissible  that  the 
existence  of  such  a  lien  should  depend  upon  the  as- 
sertion of  the  unrecorded  instrument  by  the  holder 
and  his  failure.    Equity  has  a  large  place  in  the  ad- 
ministration of  the  bankruptcy  law,  but  so  far  as 
may  be  without  disturbing  positive  rights  the  dom- 
inant note  is  that  "equality  is  equity."    An  assign- 
ment for  the  benefit  of  creditors  which  is  vacated  by 
proceedings  in  bankruptcy  may  yet  be  used  to  de- 
feat, for  the  benefit  of  the  estate,  an  intervening 
execution  levy.    Reed  v.  Mclntip-e,  98  U.  S.  507,  25 
L.  Ed.  171.     Section  67f  of  the  present  Act   (Act 
July  1,  1898,  c.  541,  30  Stat.  565  [U.  S.  Comp.  St. 
1901,  p.  3450])  provides  that  liens  obtained  by  legal 
proceedings  within  four  months  prior  to  the  filing 
of  the  petition  in  bankruptcy  shall  be  void  unless 
the  court  preserves  them  for  the  benefit  of  the  estate. 
In  First  National  Bank  v.  Staake,  202  U.  S.  141,  26 
Sup.  Ct.  580,  50  L.  Ed.  967,  liens  of  attaching  cred- 
itors void  under  the  section  cited  were  nevertheless 
preserved  for  the  trustee  against  a  prior  unrecorded 
conveyance  by  the  bankrupt  which  solely  regarded 
was  valid  between  the  parties  and  as  to  the  trustees. 
And  the  property  so  saved  was  for  the  general  es- 
tate, not  for  a  special  class  of  creditors.     If  in  the 
case  at  bar  liens  had  been  obtained  by  the  subsequent 
creditors  by  judicial   proceedings  within  the   four 
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ininiths,  tlu'V  would,  in  tlic  discri'tioii  uf  the  coui-t, 
liavc  lu'cn  set  aside  or  i-etaincd  for  the  benefit  of  the 
general  estate  in  hankru])tey.  Yet,  it  is  ur^ed  tliat 
by  an  e<|nital)h'  lien,  purely  by  construction,  the  sub- 
stMjuent  creditors  rej^ardless  of  proxinnty  in  time  to 
the  l)ankru])tcy  ])roceedin^s  secure  a  preference  they 
inii^lit  not  liM\('  been  abb'  to  u,('t  l)y  industri<»us  resort 
to  tile  courts.  In  e(|uity  it  would  api>eai'  that  when 
apjjcllant's  contract  is  out  of  the  way  its  rijijht  of 
]»artici])ation  is  e(|ual  to  that  of  subse(|nent  creditors. 
Its  property  enriched  the  estate  of  the  l)anki*u])t  as 
well  as  theirs,  and  to  deny  it  a  ratable  participation 
would  l)e  an  undue  ])unishnient  for  an  ineffectual 
attempt  to  secure  (tr  ])rotect  itself." 

Ill  conclusion,  we  respectfully  submit  that  an 
analysis  of  the  actions  of  this  claimant  shows  that 
he  never  had  any  intention  of  actually  depriving  any 
ci-editor  of  his  just  rights  in  this  estate.  It  is  true  a 
conveyance  was  made  to  the  Summit  Investment 
Company,  but  all  of  the  revenue  arising  from  the 
])roperty  was  turned  back  to  the  bankrupt  company 
and  used  foi-  the  company  purposes.  The  suit  which 
was  begun  in  the  superior  court  was  begun  without 
any  notice  whatever  having  been  given  to  the  claim- 
ant or  demand  for  any  restoration,  and  six  days 
aftei'  this  suit  was  begmi  we  find  this  claimant  en- 
tering into  a  written  agreement  with  all  other  par- 
ties concerned  acknowledging  that  the  assets  of  the 
Summit  Investment  Company  are  in  fact  the  assets 
of  the  Wenatchee  Heights  Orchard   Company  and 
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were  to  be  used  in  carrying  on  the  business  of  the 
Orchard  Compan}^  and  later,  as  soon  as  a  trustee 
in  bankruptcy  is  appointed  who  could  hold  the  title 
to  the  property,  the  property  is  voluntarily  surrend- 
ered to  the  trustee.  There  is  not  the  slightest  evi- 
dence of  any  attempt  to  hinder,  delay  or  defraud 
other  than  the  mere  fact  of  the  entry  in  the  minutes 
of  the  Orchard  Company  (which  does  not  appear 
to  have  ever  been  shown  to  anyone)  and  the  execu- 
tion and  recording  of  the  deed  (which  does  not  appear 
ever  to  have  deceived  or  harmed  anyone).  All  the 
other  actions  of  this  claimant  point  to  a  bona  fide  in- 
tention and  desire  faithfully  to  carry  out  the  corporate 
objects  and  purposes  of  the  company  at  considerable 
sacrifice  of  his  own  personal  interests.  Among  some 
of  these  actions  are  his  loaning  to  the  company  vari- 
ous sums  aggregating  over  $12,000,  including  over 
$3,000  loaned  to  the  company  subsequent  to  the  Sum- 
mit Investment  Company  deal,  $2,000  of  which  he 
borrowed  from  the  bank  upon  his  own  note  to  lend 
to  the  company.  He  personally  guaranteed  the  per- 
formance of  many  of  the  contracts  of  the  bankrupt 
company.  When  a  judgment  was  obtained  against 
the  company  he  and  McPherson  signed  the  super- 
sedeas bond  as  sureties  to  enable  the  company  to  ap- 
peal to  the  Supreme  Court.    Right  up  to  the  insti- 
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tuti.m  nf  thr  ivccivrrsliip  pn„Hr(liiigs  this  (.laiinaiit 
was  ever  ready  to  help  out  tlie  bankrupt  corporation 
I'.v  pcrs.Mial  advances  of  inoney  and  by  tlic  loan  of  liis 
•  •rrdit.     Wo  respectfully  submit  that,  even  if  Traud- 
ulcnt  .Mm.luot  (M.ul.l  liavc  the  (.fTcct  of  postpouin^r  a 
just  claiui  in  baukrni)tcy,  such   frauchdent  .-onchict 
(hx's  not  api)ear  in  this  case  and  that  the  decision  (,f 
the  refei-ee  wlio  saw  and  heard  this  claimant  testify 
'M'fore    him   on   two   different   occasions    (June   23, 
m:\.   and   September  3,   1913)    and   heard   his  co- 
oflieer  McPherson  testify  before  liim  on  two  other 
diffeient  occasions   (June   11,   1913,  and   February 
11.  1913).  and  failed  to  find  tliem  o-uilty  of  any  ac- 
tual fraud,  should  be  upheld,  and  that  the  order  of 
the  Distiiet  Tourt  modifying  the  order  of  the  referee 
should  ])('  7-eversed,  with  instructions  to  affirm  the 
order  of  the  referee. 

Respectfully  submitted, 
CORWIN  S.  SHANK  and 
.HORATIO  r.  BELT, 
Attorneys  for  Appellant,  L.  V.  Wells. 
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FOR   THE   NINTH   CIRCUIT 


J.  H.  IJXrOLN,  as  Trustee  in  Bank- 
ruptcy ol'  the  Estate  of  tlie  Wk- 
XATCHEE  Heights  Orchard  Com- 
pany, a   Corporation,    Bankru])t, 

Appfllfinf, 

r,.  V.WELLS.     '"■  >N.,.2:m 

AplK'IJc'', 

In  the  Matter  of  tlie  Wkxatchek 
IlKKinrs  ()i{rH\Ri)  ro.AipAxv,  a 
Corporation,   Bankrupt. 


Brief  on  Behalf  of  J.  B.  Lincoln,  as  Trustee  of  the 

Estate  of  the  Wenatchee  Heights  Orchard 

Company,  a  Corporation,  Appellant. 


RAYMOND  D.  OGDEN  and 

WALTER  SCHAFFNER, 

Attorncf/s  for  J.  B.  Lincoln, 
Trustee,   Etc.,   Appellant. 


IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NIMH  CIRCUIT 


J.  B.  LINCOLN,  as  Trustee  in  Bank- 
ruptcy of  the  Estate  of  the  Wk- 
NATC'HKi:  IIkkjhts  Ohchakd  Tom- 
PANY,  a   Corporation,    Hankru])t, 

Ap/xlhiHf , 

I..V.\VK..LS.      '"  ^'"'■^''- 

ApjK  lice. 

In  till'  Matter  of  the  Wknatchek 
Hkkjhts  Orchard  Company,  a 
(\)rporation.   Bankrupt. 


Brief  on  Behalf  of  J.  B.  Lincoln,  as  Trustee  of  the 

Estate  of  the  Wenatchee  Heights  Orchard 

Company,  a  Corporation,  Appellant. 


STATEMENT  OF  FACTS. 

Between  the  years  1903  and  1906,  L.  V.  Wells, 
the  claimant,  E.  IT.  McPherson,  A.  C.  McPherson 
and  \V.  C.  Stewart  acquired  practically  twelve  hun- 
dred acres  of  land  in  the  vicinity  of  Wenatchee, 
Chelan  Connty,  Washinj^ton,  a  lariije  part  of  which 
was  suited  for  and  intended  to  ho  developed  as  apple 
orchards.  (Record,  j)}).  76  and  77.)  The  total  pur- 
chase price  of  this  property  was  approximately 
sixty-eie^ht  thousand  dollars.  (Record,  p.  77.)  A 
portion  of  this  purchase  price  was  paid  hy  placing 


a  mortgage  of  fifty  thousand  dollars  upon  the  prop- 
erty and  using  approximately  thirty  thousand  dol- 
lars of  this  amount  towards  paying  for  the  property, 
and  the  balance  in  improving. 

In  the  year  1907  there  was  formed  by  L.  V. 
Wells  and  E.  H.  McPherson  the  Wenatchee  Heights 
Orchard  Company,  the  bankrupt  herein.  This  cor- 
poration had  a  capital  stock  of  seventy-five  thousand 
dollars.  Wells  transferred  to  the  bankrupt  cor- 
poration all  of  the  property  thus  acquired  by  him- 
self and  the  three  others,  in  consideration  of  the 
assumption  by  the  corporation  of  the  mortgage  of 
fift.v  thousand  dollars,  the  issuance  to  him  of  all  of 
the  capital  stock  of  the  corporation  as  fully  paid, 
and  the  payment  by  the  corporation  of  the  following 
sums : 

To  L.  V.  Wells,  $40,000.00;  to  E.  H.  McPherson, 
$5,850.00;  to  A.  C.  McPherson,  $7,500.00;  to  W.  C. 
Stewart,  $1,890.00.  These  last  four  amounts  were 
paid  by  the  issuance  by  the  corporation  of  its  notes, 
and  the  note  to  L.  V.  Wells  of  $40,000.00  is  a  part 
of  the  indebtedness  claimed  liy  him  at  the  present 
time,  and  it  was  allowed  by  the  court  below.  (Rec- 
ord, p.  79.) 

Immediately  after  the  organization  of  the  cor- 


po  rat  ion  and  the  transfer  to  it  of  tlie  propoi'ty,  it 
platted  about  one-half  of  the  property  into  orehards 
and  actively  eonmienced  the  sale  thereof.  The  total 
scllinu:  price  of  tlic  property  was  a])proxiniately 
three  hundred  and  forty  thousand  dollars.  (Record, 
p.  79.)  It  was  sold,  however,  upon  contract  which 
provided  that  the  payments  should  extend  over  a 
period  of  from  five  to  seven  years,  without  interest, 
durins:  which  time  the  corporation  should  care  for, 
cultivate  and  irrij^ate  the  property  witliout  cost  to 
the  purchaser,  and  should  pay  all  taxes  and  assess- 
ments levied  up(m  the  same.  (See  Exhibit  "A"  to 
orij]:inal  i)etition.  Record,  p.  8.) 

The  capital  stock  turned  over  to  Wells  was  then 
divided  equally  between  himself  and  E.  PI.  Mc- 
Pherson.  These  two  were,  at  all  times,  the  only 
officers,  tnistees  and  stockholders  of  the  bankrupt 
corporation. 

There  is  in  the  record  no  absolutely  definite 
testimony  as  to  the  respective  interests  of  tlie  four 
men  who  owned  this  property  prior  to  incorporation. 
The  most  definite  is  the  statement  of  E.  H.  McPher- 
son,  on  pa^e  72  of  the  printed  record,  that  the  in- 
terest of  Stewart  was  about  one-half  as  larj^e  as  his 
(McPherson's).  It  is  also  admitted  that  the  notes 
received  by  Stewart  and  A.  0.  .AlcPherson  at  the 


time  of  the  incorporation  were  in  full  payment  of 
their  interest  in  the  property. 

The  bankrupt  continued  to  sell  the  same  under 
the  contracts  before  mentioned  without  any  legal 
obstacles  being  encountered  until  the  year  1911. 
At  that  time  one  of  the  purchasers  commenced  an 
action  for  damages,  by  reason  of  the  failure  of  the 
corporation  to  furnish  sufficient  water  under  its 
contracts.  Judgment  was  recovered  in  that  ac- 
tion, and  subsequently  paid.  In  the  following  year 
another  action  was  commenced  by  another  property 
owner,  upon  the  same  grounds,  and  judgment  was 
recovered,  which  was  appealed  and  subsequently 
affirmed  by  the  Supreme  Court  of  the  State  of 
Washington.  (Hotchkin  vs.  Wenatchee  Heights 
Orchard  Company,  134  Pacific  1055,  (Record,  p. 
100.)  About  the  time  that  this  second  suit  was  in- 
stituted. Wells  and  McPherson  realized  that  if  it 
was  possible  for  these  parties  to  obtain  judgment, 
it  would  be  possible  for  all  the  other  purchasers  of 
land  to  also  secure  judgment,  and  thereupon  there 
was  originated  a  scheme  which  is  fully  set  forth 
in  the  opinion  of  the  court  below,  found  on  page 
132  of  the  record.  At  a  meeting  of  the  trustees 
of  the  Wenatchee  Heights  Orchard  Company,  (the 
trustees  ])eing  the  appellee  herein  and  McPherson), 


a  proposition  was  inado  l>y  one  I>.  E.  Ciatcs  in  \vhi<']i 
(Jatos  assorted  that  \w  owned  notes  of  the  We- 
iiatehee  Ileiji^Iits  Orcliard  ('ompany  issued  to  Wells 
and  >rePherson,  one  of  wlii-li  was  the  $57,000.00 
n«»te  upon  whieli  the  elaini  of  Wells  is  in  part  based 
and  the  other  in  favor  of  ^^ePherson,  the  remaining 
trustee,  and  that  in  payment  of  these  jiotes  he 
would  take  eertain  j)roperty  deserihed  in  the  pioj)- 
osition.  This  ])roi)osition  was  accepted  liy  the 
Hoard  of  Tiustees  and  the  property  was  thereupon 
transferred  to  tlie  Sunnnit  Investment  Company, 
whirh  had  been  orj^anized  by  (Jates  for  the  express 
])urpose  of  takinc:  title,  and  in  which  Gates  and  his 
wife  owned  all  the  stock.  The  reason  foi'  this  en- 
tire deal  is  set  forth  in  the  testimony  of  Wells, 
qu(>ted  by  the  coui't  below  and  found  in  the  state- 
ment of  evidence  at  pa2:es  90  and  91. 

The  i-emainini^  purchasers  of  land  commenced 
an  action  before  the  Public  Service  ronmiission 
of  the  State,  as  the  result  of  whir-li  an  oi'der  was 
entered  findinc:  that  the  corporati(»n  liad,  at  no  time, 
fui-nished  the  amount  of  watei-  it  liad  contracted  to 
furnish,  nor  tlie  amount  necessary  to  properly  irri- 
gate the  lands  sold  by  it,  and  i'e(|uired  it  foi-thwith 
to  enlarge  its  reserv(Mi'  so  as  to  have  additional 
farilitics.     (Record,  p.  101.) 
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111  December,  1913,  an  action  was  commenced 
in  the  Superior  Court  of  King  County,  Washington, 
b}^  persons  claiming  to  be  creditors,  against  the 
Wenatchee  Heights  Orchard  Company,  the  Summit 
Investment  Company,  Wells,  McPherson  and  Gates, 
in  which  it  was  sought  to  set  aside  conveyances  to 
the  Summit  Investment  Company.  In  that  action 
a  temporary  receiver  was  appointed.  Attempts 
were  m.ade  to  settle  the  litigation  and  as  a  result  an 
agreement  was  entered  into  betwen  the  parties  to  the 
action,  which  is  fully  set  forth,  beginning  at  page 
93  of  the  printed  record,  as  a  result  of  which  all 
the  stock  of  the  Summit  Investment  Company  was 
transferred  to  one  Benninghausen,  as  trustee,  it 
being  stipulated  that  the  proceeds  of  the  property 
and  the  rentals  derived  therefrom  were  to  be  used 
foi'  the  purpose  of  paying  the  obligations  of  the 
Wenatchee  Heights  Orchard  Company.  These 
attempts  at  a  settlement  resulted,  hoAvever,  in  fail- 
ure, and  a  permanent  receiver  was  appointed  in 
the  state  court.  This  receiver  collected  rents  and 
profits  from  all  the  property  of  the  corporation,  in- 
cluding that  transferred  to  tlie  Summit  Investment 
Company.  Thereafter  proceedings  in  bankruptcy 
were  filed  and  an  adjudication  followed.  Some  time 
after  the  appointment  of  a  Trustee  in  Bankruptcy 


tho  Suiuniit  Investment  Cnnipany,  at  a  siKvial  \nvv\- 
inj?  of  its  stockholders  and  all  its  Trustees,  by  reso- 
lution, recitin*;  that  the  conveyance  to  tlie  Sumnut 
Investment  romjiany  had  l.ccn  declarc(l  hy  the 
District  (^Mirt  of  the  United  States  in  the  l)anki-u])t 
]»roceedinu;s  to  he  in  fiaud  (d'  ci'editors  oC  tlic 
Wenatchee  Ileiu^hts  Oi'cliard  r()m])any,  (Hrected  its 
officers  to  execute  a  deed  of  tlie  jnopcrty  to  the 
Trustee  in  Baidvruptcy.    This  was  aceordin{i:ly  done. 

The  a])pellee,  L.  V.  Wells,  tiled  a  claim  in  the 
sum  of  $73,071.26,  l)ased  on  two  notes,  one  for 
$57,000.00,  and  one  for  $20,708.31,  and  certain  other 
items  not  now  in  controversy,  and  conceding*'  an  off- 
set of  $7,000.00.  The  two  notes  are  made  up  of  the 
orij»:inal  note  of  $40,000.00,  given  in  ])art  ])aynu'nt 
for  the  land,  and  of  an  allec^ed  hahuK-e  due  for  com- 
missions. The  latter  claim  was  totally  disallowed 
hy  the  Referee.  The  claims  in  addition  to  the  two 
notes  were  not  contested  by  the  Trustee,  leaving  as 
the  only  j)ortion  of  the  original  claim  in  dis])ute 
at  the  present  time  that  portion  of  the  $57,000.00 
which  represents  tiie  $40,000.00  note  originally  given 
at  the  time  of  the  incorporation  of  the  comi)any, 
togcthci-  with  the  accrued  interest  thei-con. 

In  addition  to  this,  the  Trustee  claims  that  the 
transactions    between    Gates    anrl    the    AVenatchee 
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Heights  Orchard  Company  represented  by  Wells 
and  MePherson  constituted  payment  of  the  $57,- 
000.00  note,  and  that  therefore  there  is  nothing 
whatever  now  due  upon  the  same. 

SPECIFICATION   OF  ERRORS  RELIED   ON. 

I. 

That  the  court  should  have  held  that  there  was 
nothing  due  from  the  corporation  to  L.  V.  Wells, 
but  that  on  the  contrary  it  should  have  held  that  the 
said  Wells  was  indebted  to  the  corporation  in  the 
sum  of  seventy-five  thousand  dollars  for  his  sub- 
scription to  the  capital  stock  of  the  bankrupt. 

II. 

That  the  court  should  have  held  tliat  the  note 
for  fifty-seven  thousand  dollars  attached  to  the 
proof  of  claim  and  upon  which  the  claim  was  in  part 
based  was  fully  paid  and  satisfied. 

III. 

That  the  claim  of  L.  V.  Wells  should  have  been 
disallowed  in  toto. 
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inxMKK  OK  THK  AIUJUMKNT. 
I. 

The  allej^cd  paxincut  of  the  capital  stock  In*  the 
transfci*  of  the  land  was  a  iiicic  rtction  and  Wells 
-honld  now  ])('  lu'ld  for  the  amount  of  the  capital 
subscribed  for  by  him. 

Camdrn  rs.  Stimrl,  141  V.  S.  104. 

2  ClarJi  (('•  Mdrshdll  on  C()r})orafio)is,  11244. 

AdatiKiut  Mf(j.  Co.  vs.  Wallace,  1()  Wash.  G14. 

Latitz  vs.  Morllcr,  ^  Wash.   Dec.   (Advance 
Sheets)  309. 

II. 

Thei'e  is  a  presumption  in  law  tliat  the  written 
accountinjj:  between  the  parties  was  unfavorable  to 
Wells  as  he  did  not  pi-oduce  it  or  explain  its  absence. 

Kirhif  vs.  Tallmadge,  160  U.  S.  379. 

RuMc  vs.  Burnham,  153  U.  S.  216. 

Graves  vs.  United  States,  150  U.  S.  118. 

ITT. 

Wells  is  estopped  to  claim  that  he  did  not  trans- 
fer the  note  for  $57,000.00  to  Gates. 

Ahovu   vs.  Uathl)one,  8  Atl.  677. 


12 


IV. 

The  conveyance  to  the  Summit  Investment  Co. 
being  actuallj^  not  only  constructively  fraudulent 
and  Wells  having  participated  in  the  fraud  he  can- 
not now  recover  the  consideration  for  the  transfer. 

BaiUvay  Co.  vs.  Soidter,  12  Wall.  517. 

Burt  vs.  C.  Gotzian  &  Co.,  102  Fed.  937. 

Lyncl^  vs.  Burt,  132  Fed.  417. 

Snhin  vs.  Anderson,  40  Pac.  870. 

Ill  re  Friedwan,  164  Fed.  131. 

Ferguson  vs.  Hillman,  12  N,  W.  389. 

Kurtz  vs.  L.  VoicjU  &  Sons,  75  S.  W.  386. 

2  Moore  on  Fraudulent  Conveyances,  p.  644. 

Bump  on  Fraudulent  Conveyances  (4th  Ed.) 
445. 

V. 

The  property  not  having  been  returned  till  after 
adjudication  and  the  election  of  a  trustee,  the  claim 
cannot  be  proved,  as  its  validity  must  depend  upon 
its  status  on  date  of  filing  petition. 

Bankruptcy  Act,  Sec.  63. 

Colman  vs.  Withoft,  195  Fed.  250. 

Watson  vs.  Merrill,  136  Fed.  359. 
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AT?rJT"AfK\T. 

I. 

The  conrt  hclow  found  tiiat  tlie  oiiu^iiial  trans- 
action l)('t\v<M'n  \\'(lls  and  tlic  Wonatclioo  Hciii^hts 
Orchard  C(>nii)any,  liy  wliicli  Wells  transferred  to 
the  bankrupt  tlio  land  whicli  hitcr  became  eni])raced 
in  tile  Wenatchee  Heights  Orchard  Tracts,  was  not 
so  fraudulent,  noi-  was  the  pi'oj)erty  taken  by  tlie 
l)ankru|)t  at  sudi  an  excessive  valuation  that  the 
Trustee  can  now  complain  thereof.  In  other  woi'ds, 
it  was  held  that  this  sale  constituted  a  fair  ])ay- 
nient  of  the  capital  stock  of  the  bankrupt.  We 
believe  that  a  fair  readini^  of  Wells'  and  of  ^fc- 
Pherson's  testimony  indicates  that,  in  trutli  and  in 
fact,  the  real  consideration  for  the  transfer  of  this 
land  by  Wells  to  the  Wenatchee  Heights  Orchard 
Com])any  was  th(»  execution  by  the  corporation  of 
tile  notes  mentioned  in  the  ])roposal,  and  tliat  the 
ca])ital  stock  was  a  mere  gift  or  bonus. 

AfcPherson  testifies  that  he  had  about  a  one- 
quarter  interest  and  that  Stewart's  intei'cst  was 
about  one-half  (»f  McPherson's.  For  this  interest 
Stewai't  received  ^^8,890.  Eight  times  that  amount 
would  be  in  the  neighborhood  of  $70,000.  The  total 
amount  of  tin-  notes  o^iven  to  tlie  four  men  at  the 
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time  of  the  transfer  was  $62,000.  A.  C.  McPlierson 
had  approximately  a  one-eighth  interest  and  he  re- 
ceived $7,500.  Eight  times  that  amount  would  be 
approximately  $60,000.  Is  it  conceivable  that  A. 
C.  McPherson  and  Stewart,  if  they  believed  this 
propei'ty  to  be  really  worth  $200,000,  would  have 
taken  these  amounts  for  their  one-eighth  interests. 
It  is  admitted  on  all  sides  that  these  amounts  were 
received  by  them  in  full  payment  of  their  interest 
in  the  land.  Why  should  Stewart  and  A.  C.  Mc- 
Pherson present  to  Wells  and  E.  H.  McPherson 
approximately  $150,000?  No  explanation  is  given 
by  Wells. 

It  is  true  that  Wells  and  McPherson  both  testi- 
fied that  they  considered  the  property  worth  $200,- 
000,  and  it  is  also  true  that  no  other  testimony  was 
offered  by  either  party.  The  court,  however,  is  not 
obliged  to  accept  the  valuation  of  one  of  the  parties 
to  the  suit,  where  no  basis  for  it  is  shown  and  w^iere 
the  parties'  expert  knowledge  is,  at  best,  very  slight. 
Wells  and  McPherson  both  testified  that  there  had 
been,  at  the  time  of  the  incorporation,  a  written 
statement  of  aorount  between  the  four  partners  in 
the  business  and  that  this  statement  showed  the 
valuation  tlien  placed  by  them  on  the  property. 
Each   testified   that   lie   did    not   know   where   that 
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(loi'UiiU'iit  now  was,  hut  tliat  \\v  lu'licvcd  lir  liad  it. 
Ro<*or(i,  pi>.  7:i  and  80.)  Wells  was  recalled  there- 
after to  the  stand  hy  his  own  counsel.  No  ex- 
])lanati«)n  was  pven  hy  liiin  as  to  whether  he  liad 
made  any  search  for  the  statement,  whether  he 
had  fonnd  it,  or  whether  he  liad  heen  nnahle  t(^ 
find  it.  The  reasonable  ])resnmption,  in  fact  the 
only  presnm])tion  that  can  he  indn]p:ed  in.  in  fair- 
ness to  his  eonnsel.  is.  that  if  such  a  document  ever 
existed,  and  if  the  document  did  show  what  Wells 
and  ^fcPherson  hoih  testified  it  did,  tliat  the  part- 
ner settled  on  a  basis  of  $200,000.  that  the  first 
question  whi(;h  would  liave  heon  asked  Wells  would 
have  been,  whether  he  had  searched  for  tlie  ])a])er 
and  whether  he  liad  Ixh'u  able  to  discover  it,  and, 
having?  discovered  it.  to  produce  it.  Not  a  sins^lc 
woi'd.  however,  was  heard  from  them  upon  the 
s\il)ject  of  this  statement. 

Counsel  make  nuich  of  the  fact  tiiat  tlie  ])i'o])- 
eity  in  this  case  was  sold  for  a  total  sellinii!,'  ]u-ice 
of  $?>40,000,  and  that  this  shows  it  was  worth 
$200,000  when  couveyed  to  the  corporation.  We 
might  e(|ua]|y  as  well  say  that  the  property  was 
purchased  for  $68,000  by  Wells  and  McPlierson  and 
their  ])artners,  and  that  shows  it  was  uot  worth 
more  than  $62,000  of  uotes  foi*  wliicli  it  was  trans- 
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f erred  to  the  corporation,  after  it  had  been  encum- 
bered by  a  mortgage  for  $50,000.  It  is  true  that  the 
property  was  sold  for  $340,000,  but  the  property 
was  not  sold  for  cash.  The  property  was  sold  under 
a  contract  which  provided  that  the  paym.ents  were 
to  extend  over  periods  of  time  ranging  from  five 
to  seven  years,  without  interest.  The  corporation 
was  to  plant  orchards  upon  the  property  and  dur- 
ing the  whole  time  of  payment  and  for  one  year 
thereafter  it  was  to  care  for,  farm  and  irrigate  the 
land  without  cost.  In  addition  to  this,  the  cor- 
poration agreed  to  pay  fifteen  per  cent  commission 
upon  the  sale  of  the  land.  It  also  agreed  to  deliver 
two  acre  feet  of  water  per  acre  per  year  to  each 
one  of  the  ])urchasers.  That  stipulation  was  of  the 
utmost  value  to  the  purchaser.  Without  the  water 
the  land  was  worthless.  With  the  water  it  was 
worth  the  high  price  which  they  paid  of  about  $500 
per  acre,  and  the  record  in  this  case  shows  that  it 
has  been  judicially  and  conclusively  determined  that 
they  ne^Tr  had  two  acre  feet  of  water  per  acre  pei' 
year,  and  never  could  deliver  it.  In  other  words, 
what  was  ,'^old  was  not  the  property  which  the  bank- 
rupt pui'chased  of  Wells  and  his  partners,  but  that 
propeity  together  with  an  agreement  to  deliver  moi*e 
water,  sufficient  to  make  the  project  a  paying  or- 
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chard  property,  and  it  was  that  (liffiTcncc  iMtwccii 
the  water  which  Wells  actually  conveyed  to  the 
bankrupt  and  the  water  which  the  bankrupt  agreed 
to  turn  over  to  its  purchasers,  l»ut  failcil  to  do, 
that  made  tlie  value  (d'  the  land.  So  that  we  can 
deduct,  first,  from  tliis  .^lUO.OOO,  fifteen  ]>er  cein, 
commission,  or  jf^oi^oOO.  Deduct  also  the  mortijajjce 
of  $50,000,  because  the  pro])erty  was  to  he  con- 
veyed for  this  $340,000,  free  of  encumbrances.  Now 
it  is  well  known  that  land  sold  in  small  tra<'ts  brings 
approximately  twenty-five  per  cent  more,  at  the  very 
least,  tlian  land  sold  in  blocks  of  twelve  hnndi'cd 
acres,  so  that  from  the  $340,000  one  should  also 
deduct  this  amount,  oi*  appi'oximately  $85,000,  brinj?- 
inj?  the  net  value  of  the  land  down  to  $155,000. 
This  leaves  out  of  consideration,  absolutely,  the 
cost  of  irrijijatinq:,  planting  and  plowing  and  caring 
for  six  hundi-ed  acres  of  orchard  lands  for  a  period 
of  seven  years.  It  leaves  out  of  consideration, 
absolutely,  the  fact  tliat  th<'  cor])orati(m  never  had. 
and  never  delivered  the  water  which  it  agieed  to 
by  these  contracts  aggregating  this  amount  of  $340,- 
000.  .so  that,  without  these  considerations,  we  find 
the  property  was  estimated  by  Wells  and  Mf-PbeT- 
son,  when  they  came  to  .sell  it  on  behalf  of  the 
corporation,  at  a  i)rice  of  $155,000,  with  the  obliga- 
tion on  the  corporation's   pa  it   to   care   for   it   for 
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seven  years  and  to  deliver  additional  water.  It 
had  been  purchased  by  Wells  and  McPherson  for 
$68,000.  They  had  encumbered  it  for  $50,000  and 
they  sold  this  equity  to  the  corporation  for  $132,000. 
The  most  that  the  corporation  could  receive  for 
the  equity  Avas  $155,000.  Out  of  this  they  had  to 
pa}^  the  entire  cost  of  plantings  six  hundred  acres 
of  orchard,  of  cariuG^  for  them  and  developing  them 
for  seven  years.  This  Mr.  Wells  himself  estimates 
at  $100  per  acre,  or  $60,000,  which  leaves  a  net 
value  of  $95,000,  and  this  $95,000  was  upon  the 
basis  that  the  corporation  agreed  to  deliver  twice 
the  water  that  it  actually  had.  That  this  is  not  a 
mere  matter  of  abstract  mathematics  is  shown  by 
the  fact  that  the  Wenatchee  Heights  Orchard  Com- 
pany in  its  ledger,  which  was  offered  for  evidence, 
entered  the  value  of  the  real  estate  purchased  by  the 
corporation  from  Wells  at  $92,800. 

We  submit  that  this  testimony  falls  short  of 
showing  that  this  property  w^as  worth  the  $200,000 
that  Wells  and  McPherson  now  claim.  It  shows 
that  at  tlie  time  they  believed  it  to  be  worth  just 
exactly  what  they  paid  for  it;  that  the  agreement 
between  the  four  partners  was  that  they  were  to 
transfer  the  property  to  the  corporation,  that  each 
of  them  was  to  receive  a  note  for  the  amount  he 
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\uu\  in  the  property,  and  that  Wells  aiid  M<|*liers(m, 
who  were  to  take  it  over,  wei-e  to  have  whatever 
stoek  their  own  (•or])oration  issued  foi*  their  i)rotit 
in  handlini:  it.  Why  else  should  the  other  two 
men,  wlm  were  i)artiii^  with  their  interest  in  thr 
])roperty,  permit  Wells  an  1  McPherson  at  the  same 
time  to  have  notesf  Tiiey  jKirted  with  everythinjj; 
and  they  had  no  se«-ui*ity  ])rior  to  that  of  Wells 
and  Mcpherson  themselves.  In  fact,  if  the  cni-- 
poration  failed.  Wells,  hy  reason  of  his  laij^er  note, 
would   ha\('  hecu   in  ahsolute  eontrol. 

The   law   was   very   well    statcl    hy    Mi-.   Justice 
JJrown.   in   ('(iiikJcii    rs.  Sfnarf,   144    T.   S.   104-113: 

"It  is  the  settled  doctrine  of  this  court 
that  the  trust  arisiuji;  in  favor  of  creditors  l)y 
sul)seri])tion  to  the  stock  of  a  coi-poration  can- 
not he  defeated  hy  assimilated  payment  of  said 
suhseription,  nor  hy  any  device  short  of  an 
actual  j>ayment  in  ^ood  faith,  and  while  any 
settlement  or  satisfaetion  of  sueh  suhseription 
may  he  ii:ood  as  hetween  the  creditors  and  the 
stockh(»lders  it  is  nnavailinji;  as  a,u,ainst  tlie 
claims  of  the  creditoi's.  *  *  *  Nothing^  that 
was  stated  in  the  recent  cases  of  Chirkc  rs. 
Brvcr,  139  V.  S.  9(;;  Fofjfi  vs.  Jihiir,  139  U.  S. 
119,  oi-  Ifnidlin  r.v.  Stuffs,  was  intended  to 
overrule  or  (|ualifv  in  any  way  the  v.hrdesome 
principle  ado|)te(l  hy  this  court  in  the  earlier 
eases  except  as  ap])lied  to  the  ori^j^inal  suh- 
scrihers  of  the  stock." 
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In  Vol  2  Clark  and  Marshall  on  Corporations, 
page  1244,  the  rule  is  also  laid  down: 

"In  this  country  it  is  well  settled  that  a 
court  of  equity,  and  in  some  jurisdictions,  under 
the  statutes,  a  court  of  law,  may  compel  full 
payment  for  stock,  contrary  to  the  actual  agree- 
ment between  the  stockholders  and  the  corpora- 
tion when  such  pa^^nent  is  necessary  to  prevent 
a  fraud  upon  the  creditors  of  the  corporation. 
Since  the  capital  stock  of  a  corporation  con- 
stitutes the  basis  of  its  credit,  persons  dealing 
with  a  corporation  have  a  right  to  assume, 
unless  there  is  something  to  show  the  con- 
trary, that  the  full  amount  of  its  issued  capital 
stock  has  been  actually  paid  in  or  secured  to 
be  paid  in,  either  in  money  or  its  equivalent, 
so  that  it  may  be  reached,  if  necessary,  for 
the  satisfaction  of  corporate  debts.  As  a  gen- 
eral rule,  therefore,  any  agreement  between  a 
corporation  and  its  stockholders  under  which 
its  capital  stock  is  issued  and  falsely  held  out 
to  the  public  as  full-paid,  when  it  is  not  paid 
for  at  all,  or  is  paid  for  in  part  only,  eithei' 
in  monej^  or  in  property,  labor,  or  services, 
while  it  may  be  binding  as  between  the  cor- 
poration and  the  persons  to  whom  the  stock  is 
issued,  or  their  transferees,  and  as  against  other 
stockholders  who  participate,  consent  or  ac- 
quiesce, and  as  against  creditors  who  have  not 
dealt  with  the  corporation  on  the  faitli  of  such 
stock  being  full  paid,  is  invalid  as  against 
creditors  who  have  dealt  with  the  corporation 
on  the  faith  of  the  stock  being  full-paid;  and 
the  agreement  will  be  set  aside  or  disregarded 
in  equity,  or,  by  statute  in  some  jurisdictions, 
even  at  law,  and  full  pa^^nent  for  the  stock 
enforced,  at  the  instance  of  creditors,  or  of  a 
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rocoivor  or  other  jierson  roprosoiiting  them,  if 
sucli  i)aynioiit  is  necessary  for  the  satisfaction 
of  their  claims." 

Tlie  rule  in  the  State  of  Washington  was  laid 
down  by  the  Supreme  Court  in  the  case  of  Adamant 
Mfg.  Co.  vs.  Wallace,  16  Wash.  614-617.  After 
announcinj^-  its  adherence  to  the  trust  fund  doc- 
trine the  Court  says: 

"This  beino-  true,  then  it  must  necessarily 
follow,  for  the  protection  of  those  who  dealt 
with  these  corporations  that  the  stock  sub- 
scribed for  must  be  paid  for  in  cash  or  in  prop- 
erty of  an  equivalent  value.  In  other  words, 
the  corporation  nnist  be  in  the  actual  condition 
which  it  represents  itself  to  be  in  financially. 
If  it  were  allowed  to  hold  itself  out  to  have 
a  capital  stock  of  $100,000  when  the  capital 
stock,  which  is,  and  must  be  under  the  theory 
of  the  law,  assets  in  the  hands  of  the  corpora- 
tion, is  worth  only  one-half  that  amount,  the 
corporation  to  that  extent  is  doing  bnsiness 
luider  false  colors,  and  is  obtaining^  credit  upon 
the  faith  of  an  asserted  estate  which  is  purely 
fictitious.  And  where  by  any  arransjemeut  be- 
tween the  corporation  and  the  stockholders  the 
stock  is  issued  as  fully  paid  up,  when  in  fact 
it  has  not  been  paid  to  the  full  extent  of  its 
face  value  but  has  been  paid  in  property  of  a 
fictitious  or  inflated  value,  a  court  of  equity 
will  compel  a  payment  by  the  stoc^diolder  for 
the  benefit  of  the  creditor  who  has  dealt  with 
the  co]'poration  I'clying  upon  the  asserted  value 
of  its  assets  to  tlie  full  amount  or  face  value 
of  the  stock.  Such  is  almost  the  universal 
holdinsf  of  the  courts  of  the  present  day." 
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The  last  word  in  the  State  of  Washington  on 
the  question  of  the  payment  of  capital  stock  by 
transfer  of  property  was  spoken  by  the  Supreme 
Court  on  November  28th,  1913,  in  the  case  of  Lantz, 
Be  reiver,  vs.  Moeller,  34  Wash.  Dec.  (Advance 
Sheets)  309.  In  that  case,  after  stating  that  the 
decisions  of  the  court  have  not  been  harmonious 
upon  the  subject  the  court  quotes  with  approval  a 
portion  of  the  paragraph  just  quoted  by  us  from 
Adamant  Manufacturing  Co.  vs.  Wallace,  siqyra, 
and  then  says: 

"We  think  that  the  rule  as  laid  down  in 
the  Adamant  case  is  not  only  legally  but  ethic- 
ally sound  and  all  the  decisions  of  this  court 
which  are  not  in  harmony  with  the  views  there- 
in expressed  are  overruled." 

Authorities  could  be  cited  as  indicated  in  the 
opinion  in  the  Adamant  case  fi'om  which  we  have  just 
quoted,  from  almost  every  State  in  the  Union.  The 
question  is  not  so  much  one  of  law,  however,  as  one  of 
fact.  That  must  be  determined  from  the  circumstances 
surrounding  each  case.  Tn  the  case  at  bar  we  be- 
lieve that  the  record  shows  that  the  real  transaction 
was  the  transfer  of  the  land  for  the  notes  and  that 
the  capital  stock  was  a  mere  bonus. 

In  considering  this  feature  of  the  case  it  should 
be  boi'ue  in  mind  that,  as  pointed  out,  the  appellee 
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Wt'lls  testified  tliat  wlieii  the  corporation  was 
formed  he  and  his  partners  made  up  a  written 
statement  of  their  account  which  showed  the  value 
they  placed  upon  each  separate  piece  of  property. 
He  said  that  he  was  not  sure  what  had  become  of 
this  memorandum  but  that  ho  might  have  it  in  his 
possession.  Although  recalled  to  the  stand  by  his 
own  counsel  at  a  later  date  he  made  no  explanation 
of  his  failure  to  produce  the  paper.  He  did  not 
claim  to  have  searched  for  it  or  attempted  in  any 
way  to  bring  it  before  the  court.  Under  these  cir- 
cumstances the  presumption  is  that  the  document 
if  produced  would  contain  evidence  which  is  un- 
favorable to  the  witness. 

Kirhij  v.s.  Talhnadge,  160  U.  S.  879. 

Runkle  vs.  Burnham,,  153  U.  S.  216. 

Graves  vs.  Umted  States,  150  U.  S.  118. 

II. 

Of  one  set  of  material  facts  in  the  record  there 
is  and  can  be  no  question  whatever.  Those  are 
with  relation  to  what  actually  took  place  at  the 
meetings  of  the  Wenatchee  Heights  Orchard  Com- 
pany at  which  the  conveyances  to  the  Summit  In- 
vestment Company  were  authorized.  Those  minutes 
are  found  at  pages  82  to  85  of  the  record,  and  they 
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set  foi'tli  fully  and  coniplctcly  all  that  was  done. 
There  were  only  two  men  who  were  present  at 
those  nieetin.G^s.  There  were  only  two  men  who 
had  any  interest  in  the  Wenatehee  Heights  Orchard 
Comi)any  (►r  in  the  property  to  ])e  conveyed  by 
it.  Those  two  men  were  AVells  and  McPherson. 
If  there  was  any  fraud  in  connection  with  this 
transfer,  they,  al)()ve  all  men,  must  have  known 
of  it  and  participated  in  it.  At  that  meeting  it 
was  r(^]^resented  by  i\fr.  Gates,  in  a  letter  which 
was  I'ead  to  the  meeting,  among  other  things,  that 
he  was  the  owner  of  the  $57,000  note  attached  to 
the  ])ro()f  of  claim  of  L.  V.  AVells  filed  in  this  case. 
As  a  consideration  for  that  note  and  one  other 
issued  to  McPherson  he  offered  to  take  the  property 
described  in  his  letter.  Wells  and  McPherson  ac- 
cepted the  transfer  and  carried  out  the  contract 
made  l)y  the  offer  and  its  acceptance.  On  the  faith 
of  the  statement  in  Gates'  letter  that  he  was  the 
owner  of  this  note  the  (•(►r|)oration  acted  and  con- 
veyed its  property.  That  representation  to  the  cor- 
poration was  made  by  three  men — Gates,  Wells  and 
McPherson.  They  all  took  ])art  in  representing 
that  the  note  had  been  transfei-red  by  Wells  to 
Gates  and  that  (iates  was  now  the  owner  of  it, 
and,  nil  the  sti'ength  of  theii-  ie])resentations,  they 
induced  the  corporation  tn  tiansfer  practically  all 
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of  its  assets  in  ji.iymcnt  nf  tlic  iH'tc  Tlw  pioju'ity 
that  the  (•()r])()rati<)n  conveyed  in  the  payment  of 
these  notes  was  vahied  hy  dates  liimself,  in  th<' 
proposal,  at  .flOS.OOO.  It  is  now  .'l.iinied  hy  Wells 
that  this  note,  which  he  re])resente(]  to  the  ror- 
poi'ation.  oi'  which  he  was  ])resident  and  trnstcu', 
had  heen  hy  liini  <'onveycd  to  Gates,  was  not.  in  fact, 
so  transferred:  llint,  as  a  matter  of  fact,  lie  wilfnlly 
falsified  the  I'ccord  of  the  Wenatchee  Heiiifhts  ()r- 
chartl  Companx',  and  indnced  that  cor])oi-ation  to 
transfer  ])ro|)erty,  whicli  lie  then  l)elieved  was  wortli 
over  $100,000,  in  payment  of  a  note  wliich  the  ])er- 
son  to  wliom  tlie  property  was  conveyed  did  not 
own,  did  not  liave  possession  of,  and  did  not  liave 
the  slisfhtest  intei-est  in.  In  otlier  words,  that 
hy  a  deliherate  misreju'esentation  to  the  corporation, 
and  hy  a  deliherate  falsification  of  its  hooks,  he 
indnced  the  cor])()ration  t(^  transfer,  for  his  henefit, 
over  $100,000  of  the  ^n-operty  withont  the  slio-htest 
benefit  to  it  whatever;  on  the  one  hand  re])resentinsj 
to  the  corporation  that  it  would  he  ]^ayin2;  a  note 
for  $57,000,  which  he  had  transfcMred,  and,  on  the 
othei'  hand,  holding,'  the  note  himself  and  insisting' 
that  it  was  then  and  at  all  times  thereafter  a  valid 
ontstanding  obligation  of  the  corporation. 

Tt  is,  we  believe,  a   well  settled  ])roposition  of 
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law  that  a  person  wlio  persuades  another  by  means 
of  his  representations  to  do  an  act,  or  part  with 
property,  the  person  making  the  representations  is 
forever  estopped  from  denying  the  tinith  of  those 
representations.  If  there  is  any  distinction  between 
the  corporate  entity  and  those  who  compose  the 
corporation,  then  surely  Wells,  in  this  case,  is 
estopped  as  against  the  corporation  to  deny  that 
he  had,  at  the  time  of  the  transfer,  transferred  the 
note  for  $57,000  to  Gates. 

In  the  case  of  Ahorn  vs.  Rathhone,  8  Atl.  677, 
the  Supreme  Court  of  Connecticut  had  before  it  a 
case  where  the  plaintiff  brought  suit  upon  an  ac- 
count; payment  was  pleaded  and  there  was  offered 
in  evidence  a  receipt  reciting  that  it  was  in  full 
payment.  The  answer  to  this  was,  that  the  receipt 
was  marked  "in  full"  in  order  that,  by  showing 
this  receipt  in  full  to  his  other  creditors  the  defend- 
ant would  be  enabled  so  nuich  the  more  easily  to 
procure  a  settlement  frcmi  them  on  favorable  terms, 
and  tliat  it  was  agreed  between  the  plaintiff  and 
defejidant  that,  as  between  them,  the  receipt  should 
})e  considei'ed  only  as  on  aecouut.     The  court  says: 

"The  general  principle  laid  down  with  re- 
gard to  receipts  in  full  has  long  })een  the  settled 
law  of  this  state,  whatever  it  may  be  else- 
where.    The   receipt   in  this  case,   unless  im- 
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pcacht'd  t'oi"  t'laiid  <n-  mistake',  was  valid  and 
(lisrliai*g»'d  the  whole  dcht  th(Hi,i;h  .uivcii  for  a 
payiiK'iit  that  was  in  itself  hnt  a  part  of  the 
entire  debt,  and,  while  the  r('e('i])t,  if  obtained 
of  the  ])laintiff  by  fraud,  would  bo  of  no  valid- 
ity as  aii:ainst  him,  yet  wliei-e  it  was  given,  as 
tlie  jui'v  nnist  have  found  it  to  have  been,  as  a 
part  of  a  sehenie  f(»r  enabling  the  defendant 
to  defraud  his  other  ci-editors,  it  is  clearly  well 
settled  law  that  the  plaintiff  cannot  avail  him- 
self of  that  very  fi-aud  to  set  the  re<ei|)t  aside. 
No  ])rinci])le  is  better  s(^ttlod  than  that  a  man 
can  never  set  u])  his  own  fraud  for  his  (►wn 
benotit." 

TIT. 

The  hi'ldinLi'  of  the  Referee  Ix'low  was  that, 
notwithstanding  the  fraudulent  chai-acter  of  the 
transfer  to  the  Sununit  Investment  Company,  still, 
the  property  being  now  in  the  possession  of  the 
Trustee  in  Rankrupt<'y,  it  was  not  e(|uitable  that 
he  should  hold  the  ])ro])erty  and  that  the  notes, 
in  pa}^llent  of  whieh  the  pro])erty  was  transferred, 
sbould  be  eonsidered  paid.  The  District  Judge  also 
held  that  the  transaction  lietween  the  Wenatchee 
Heights  Orchard  rom])any  and  tlie  Simnnit  Invest- 
ment r(>m])any  was  a  scheme  to  hindei',  delay  and 
defraud  creditors;  that  it  was  not  only  fraudulent 
in  law,  but  that  it  was  also  fraudulent  in  fact,  anci 
that  the  fraud  was  by  Wells  and  McPherson;  so 
much  so,  that  he  considered  scmie  punishment  neces- 
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sai-y,  ;ni(l  Wtv  that  icason  hv\<\  tliat,  as  to  the  prop- 
erty transferred,  Wells  should  not  receive  any  divi- 
dends until  all  other  creditors  were  paid  in  full. 
Our  contention  is  that,  the  notes  having  been  paid, 
they  were  paid  absolutely  and  finally;  that  the 
fact  that  the  Trustee  later  managed  to  recover  this 
propei'ty  from  others  could  in  no  wise  iimre  to  the 
l^enefit  of  those  who  were  ouilty  of  the  fraudulent 
scheme. 

The  (|uestion  as  to  whether  or  not  a  grantee 
in  a  conveyance  to  hinder,  delay  or  defraud  credi- 
tors, who  is  himself  a  party  to  the  fraud  and  an 
active  ])artici])ant  therein,  can  i-ecover  the  consider- 
ation when  he  returns  the  property,  or  can,  as  a 
conditioJi  of  its  return,  insist  that  he  be  repaid  the 
c(>nsideration,  is  not  a  new  one.  The  rule  was  laid 
down  \ery  clearly  by  Mr.  Justice  Bradley  in  Rail- 
road Compaiii/  vs.  Soutter,  Jg.  Wall.  517-523: 

''The  bare  statement  of  the  claim,  even 
y>resentini!,-  it  in  the  language  of  the  bill  itself. 
seems  to  us  sufficient  to  condenni  it.  Who  are 
the  complainants?  Are  they  not  the  very  bond- 
holders. self-incor])orated  into  a  body  politic, 
who  through  their  trustees  and  agents  effecteo 
the  sale  that  was  declared  fi*audulent  and  void 
as  aiialnst  creditors  and  iiiade  the  ])ui'chase 
which  has  been  set  aside  for  that  cause?  Was 
it  ever  known  that  a  fraudulent  purchaser  of 
|H'o]»eit>'.  when  dcDi'ived  of  its  possession,  could 
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ivcover  for  its  repairs,  or  iinprovoiuonts,  or 
oncumhraiK'Os  lifted  by  him  whilst  in  posses- 
sion? If  sneh  a  ease  ean  be  fonnd  in  the  books 
we  have  not  been  referred  to  it.  Whatever  a 
man  does  to  benefit  an  estate  nnder  snrh  cii'- 
eiunstanees  he  does  in  his  own  wrons];.  lie  can- 
not set  relief  by  eoming  into  a  eoiirt  of  erpiity. 
By  the  civil  law  the  })ossessor  even  in  bad  faitli 
may  have  the  value  of  his  improvements,  if 
the  real  owner  chooses  to  take  them.  The  latter 
has  the  o])tion  to  take  them  or  rerinii'e  their 
removal;  l)nt  this  rule  has  never  obtained  in 
eonunon  law  nor  in  the  system  of  Ennlish 
equitv.  One  of  the  maxims  of  the  latter  system 
is,  'He  that  hath  co]»miitted  iniduity  sliall  not 
have  e((uity,'  and  various  illustrati(ms  of  it 
are  fui'nished  by  the  books." 

The  Circuit  Court  of  Appeals  of  tlu^  Eii^hth 
Circuit  had  a  somewhat  similar  situation  befoie 
it  in  the  case  of  Burf  vs.  C.  Gofziau  c(-  Co.,  102  Fed. 
937.  In  that  ease  the  lower  court  had  s(>t  aside 
an  assisjnment  of  a  sheriff's  certifieate  of  sale  and 
had  refused  to  the  urantee  a  return  of  the  ])urchase 
priee  or  of  the  money  expended  in  tlie  payment  of 
taxes  and  encumbrances.  In  affii-minc^  tlie  judu,- 
ment  the  court  said : 

"She  knowingly  took  this  assiG:nment  to 
defraud  those  creditors.  If  slie  had  paid  the 
purchase  ])rice  for  it,  and  if  she  had  paid  six 
thousand  dollars  on  account  of  taxes  and  en- 
cumbrances u])on  the  land,  she  would  not  be 
entitled  to  any  allowance  for  or  reimbursement 
of  these  sums  as  against  the  creditors  repre- 
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scnted  by  the  appeal.  One  who  knowingly  takes 
a  conveyance  or  assignment  to  aid  and  abet  a 
scheme  to  defraud  creditors  cannot  hold  the 
fraiuUileiit  instrument,  or  any  interest  under 
it,  as  against  the  creditors,  to  secure  the  amount 
]iaid  foi"  it,  or  for  the  satisfaction  of  taxes  or 
encum))rances  he  has  paid  upon  the  property  it 
affects. 

"Snnds  vf<.  Codwise,  4  Johns,  98. 
"Railroad  Co.  vs.  Souffer,  13  Wall.  517-523. 
''Tlioiiias  vs.  Bickford,  19  Minn.  17. 
''Roller  Mills  vs.  Ward  (Minn.),  70  N.  AV. 

271. 
''Davis  vs.  Leopold,  87  N.  Y.  620-22. 
"Swineford  vs.  Rogers,  23  Tal.  324.^' 

xVuother  case  growing  out  of  the  same  failure 

was  before  the  same  court  in  Lynch  vs.  Burt,  132 

Fed.  417.     In  that  case  the  opinion  was  written  b}' 

Mr.   Justice   Van   Devanter,   now   of  the   Supreme 

Court  of  the  United  States,  and  in  the  course  of  it 

lie  says: 

"This  principle  has  a  recognized  applica- 
tion in  suits  by  creditors  to  avoid  or  quiet  title 
against  fraudulent  conveyances  or  transfers  of 
a  debtor's  ]iroperty,  where,  after  a  conveyance 
or  trausfei',  taxes  are  paid  or  encuml)rances 
discharged  luider  circumstances  which  give  rise 
to  an  equity  equal  or  superior  to  that  of  credi- 
tors. If  the  grantee  has  l)een  a  conscious  par- 
ticipant in  the  fraud  he  is  not,  as  against  credi- 
tors, ciitithHl  tn  reii)i])ursenient  for  such  ex- 
penditures. 

"Buri  vs.  Gotziati  ((•  Co.,  102  Fed.  937. 
"Guckenheimer  vs.  Aii(jevi)H\  81   N.  Y.  394. 
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••piil»Ii<-  pnlicy  l'(>rl)i(ls  tlic  rciinbursciiiciit 
oi  a  /Kirh'ccps  criniinis;  otlicrwisc  oiu'  would 
hazard  iiotliiiiLr  )>y  active  i)aiti<'ipation  in  such 
unfair  (h'alinu:." 

In  this  case,  if  we  ap])ly  tlic  (hx'ti'ino  of  tlio 
court  hcldw  that,  notwitlistandinu:  this  fi-auduU'nt 
<'onvt'Vancc,  and  notwithstandini;-  that  Wells  and 
McPhorson  had  stripped  the  ))ankrupt  corjxtration 
of  nine-tenths  of  its  assets,  witli  tlie  delil)erate  in- 
tention to  liinch'r,  (h'lay  and  defraud  creditors,  they 
may  now.  after  tlie  i)roceeds  liave  1)een  takcMi  from 
tliem  in  h'ii'al  ])roceedini;s,  he  ])hn'ed  liack  in  the 
same  i)()sition  as  tliey  wouhl  liave  heen  had  they 
not  attem])ted  the  fraud,  tlien  the  l)ankru])tcy  act 
extends  an  invitation  to  all  who  are  inclined  to 
fi-audulent  d(>alinii-  with  their  creditors  to  do  so. 
Nothinii:  whatevei'  is  hazarded.  A  delitor  and  his 
dishonest  creditor  may  enter  into  a  fraudulent 
scheme  hy  which  all  the  property  of  the  debtor  \>^ 
transferred  in  ]n"etended  pa\nnent  of  the  indebted' 
ness  to  the  one  creditor,  with  the  intention  on  the 
part  (»f  both  debtor  and  creditor  to  hinder,  delay 
and  defraud  creditors.  If  the  scheme  is  successful, 
they  have  the  ])ro])ei'ty.  If  the  scheme  is  not  sue 
cessful  and  the  other  creditors,  after  litisjation, 
are  enabled  to  i-ecover  the  property,  then  the  credi- 
tor who  has  participated  in  and  l)een  a  ])arty  to  the 
fi-aud  may  still  ])rove  his  indebtedness. 
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The  Supromc  Court  of  Or('«>on  has  expressed 
itself  quite  forciljly  as  to  this  situation  in  the  case 
of  Sahin  vff.  Andersoji,  40  Pae.  870.  In  that  case 
the  de])toi'  was  the  owner  of  a  large  number  of 
accounts.  Tn  order  to  hinder  and  defraud  his  credi- 
tors he  assi2:ned  them  to  the  bank.  The  bank  gave 
liiiii  a  certificate  of  deposit  for  the  amount  of  the 
accounts,  liut  it  was  understood  orally  that  the 
certificate  should  not  be  negotiated  except  upon  an 
explanation  thnt  the  real  agreement  between  the 
bank  and  the  debtor  was  that  the  certificate  of 
deposit  was  only  to  be  paid  out  of  the  proceeds 
of  the  accounts.  The  l>ank  became  alarmed  lest 
the  debtor  should  convey  the  certificate  without 
the  explanation  and,  as  a  result,  paid  to  the  debtor 
finally,  in  order  to  prevent  this  happening,  about 
$2,800  and  became  the  absolute  owner  of  the  ac- 
counts as  against  him.  When  a  suit  was  started 
to  set  aside  the  assignment  of  the  accounts  to  the 
bank  and  to  compel  it  to  account  for  the  moneys 
it  had  rcf-eived  on  the  accounts,  the  bank  claimed 
reimbursement  of  this  amount  which  it  had  paid 
Anderson,  and  the  Su])reme  Court,  speaking 
thi'oiigh  Judge   ^^^l]v('^ton,  said: 

*'But   Lively  and  Bently   (the  ])aiik)    con- 
tend  that,    in   any   (n-ent,   they   ought   to   have 
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rrcdit  in  the  .iccniint  for  tlio  $2,800  wliicli  they 
])ai(l  to  Anderson  i'oi-  the  recovery  of  the  ont- 
standiui;  certilicates  issued  hy  the  bank.  The 
functions  of  a  creditor's  bill  are  to  pursue  a 
fund,  or  to  restore  a  rii2:ht  lost  by  law,  and  not 
to  visit  the  fraudulent  «^rantee  with  daniacjes. 
If  a  person  had  pro])erty  of  which  he  has  ob- 
tained ])ossession  for  the  ])ur])ose  to  defi-aud 
the  creditors  of  another,  he  is  under  no  lethal 
obliu:ation  to  turn  it  over  to  such  creditors,  but, 
if  he  is  honest,  he  will  restore  it  to  him  to 
whom  it  belontis  that  it  may  be  applied  in 
satisfaction  of  their  demands,  if  wanted.  Now, 
we  presume  that  if  such  person  has  honestly 
])arted  with  what  he  fraudulently  received,  be- 
fore the  rij^lits  of  the  creditors  are  fixed  by 
judgment,  and  the  filing  of  the  l)ill,  he  ought 
to  be  exonerated  from  further  liability.  Sirift 
vs.  HoJdridije,  10  Ohio,  231.  ]-)ut  that  is  not 
what  Lively  and  Bently  have  done  in  this 
instance.  What  they  did  was  the  result  of 
their  solicitude  to  protect  themselves  against 
the  acts  of  Anderson,  and  not  to  restore  prop- 
erty held  by  them  in  fraud  of  creditors.  How 
vs.  Camp,  Walk.  Ch.  427,  is  a  case  similar  in 
principle,  where  lands  had  been  conveyed  in 
fraud  of  creditors  and  the  fraudulent  grantee 
had  disposed  of  a  ]iortion  of  them  to  bona  fide 
l)urchasers  and  i)aid  a  ])ortion  of  the  ])urchase 
money  over  to  the  fraudulent  grantor.  In  tak- 
ing the  account  the  coui't  refused  to  allow  credit 
for  the  money  thus  paid  over,  and,  discussing 
the  case,  the  chancellor  says:  'Tliis  is  not  a 
case  of  constructive  but  positive  fraud  against 
creditors,  in  which  the  grantee  is  particeps 
crimuns.  When  that  is  the  case,  the  rule  is 
not  to  allow  the  grantee,  in  taking  the  account, 
for  any  advancement  made  to  the  grantor,  as 
it  would  to  the   extent  of  such  allowance,   be 
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ji;iving  effect  to  the  fraud,  and  remove  the 
chief  nbstaele  to  third  persons  assistinoj  debtors 
in  defrandinsf  their  creditors,  by  indemnifying 
them  against  pecuniary  loss  in  case  of  detec- 
tion.' Spencer,  J.,  in  Sands  vs.  Codivise,  4 
Johns,  599.  says:  *Tt  would  not  become  a  court 
of  equity  to  take  a  single  step  to  save  harm- 
less a  party  detected  in  a  fraudulent  combina- 
tion to  cheat.  No  right  can  be  deduced  from 
an  act  founded  in  actual  fraud.'  This  court, 
in  the  exercise  of  equitable  jurisdiction,  cannot 
take  an  account  between  the  parties  to  the  fraud 
f(n-  the  purpose  of  reimbursing  the  fraudulent 
assignees  for  any  money  they  may  have  ex- 
pended for  the  sole  protection  of  themselves 
without  I'cgard  to  the  right  of  the  creditors." 

In  the  case  of  In  re  Freidman,  164  Fed.  131, 

claims  were  presented  against  an  estate  by  parties 

whom  the  court  held,  in  the  opinion,  had  assisted  the 

bankrupt   in   the  scheme  and   device  to  cheat  and 

defraud  his  creditors.    After  finding  that  the  scheme 

and  conspiracy  existed.  Judge  Quarles  says,  at  page 

143: 

"It  is  urged,  however,  with  great  con- 
fidence, that,  inasmuch  as  the  evidence  shows 
tliat  the  several  sums  of  money  represented 
by  tlie  notes  were,  in  fact,  advanced  to  the 
baidvi-u])t,  tlierefoi'c,  the?;e  claims  must  l)e  al- 
lowed. It  would  be  a  new  doctrine,  indeed, 
if  a  court  of  equity  were  called  upon  to  hand 
back  conspiratois  money  which  they  have  em- 
barked in  a  fraudulent  sclieme,  and  by  means 
of  which  the  fraudulent  purpose  has  been 
effectuated.     It  lias  been  repeatedly  held  that. 
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where  a  fraudulent  eonveyaiiee  is  set  aside  by 
a  court  (»f  ('(]uity,  no  accountinii,'  is  to  ])e  taken 
of  the  money  which  the  frauchdent  j2:rantee  lias 
actually  invested  to  seeure  the  fraudulent  con- 
veyance. I'his  contcMition  is  disposed  of  by  the 
following  authorities:  Ferguson  vs.  IliUiunn, 
55  Wis.  181-190,  12  N.  W".  389,  is  a  leading 
ease  where  a  large  number  of  authorities  to 
the  same  effect  are  collated  and  cited  in  the 
opinion.  This  o])inion  was  adhered  to  in : 
Bduh'  of  Co)nnicrcc  vs.  Foirler,  93  Wis.  241-45, 
()7  N.  W.  423.  See,  also.  In  re  Flick  (T).  f!.), 
105  Fed.  503.  Bnrf  vs.  Gotzian,  102  Fed.  937; 
Ljinch  vs.  Burt,  132  Fed.  417,  both  of  wliich 
were  decisions  of  the  Circuit  Touit  of  Appeals 
of  the  Eighth  Circuit.  Tlie  tlieory  of  these 
cases  is  that,  when  a  creditor  participates  in  a 
scheme  to  defraud  othei*  creditors,  and  in  fur- 
therance thereof  advances  money  or  incurs  ex- 
pense, the  entire  transaction  is  contaminated 
by  the  fraud,  and  a  conrt  of  eqnity  will  not 
practically  pay  a  bonns  upon  the  frand  l)y  re- 
turning such  an  advance  or  expense." 

In  the  case  of  Ferguson  vs.  Hillman,  12  N.  W. 
389,  (me  of  the  leading  cases  on  the  snl)ject  of  fraud- 
ulent conveyances,  the  conrt  says: 

''The  rule  of  law  is  well  established  by  the 

con  its  that  a  grantee  of  real  (jr  personal  estate, 
when  it  is  shown  that  the  conveyance  was  made 
with  intent  to  defraud  or  to  hinder  and  delay 
creditors,  has  no  equity  as  against  such  credi- 
tors to  be  protected  for  the  amount  which  he 
has  actually  ])aid  out  on  such  ])urchase.  The 
reason  and  justice  of  this  rule  are  apparent 
when  we  consider  the  effect  of  any  different 
rule  u])on  the   rights  of  the  creditors.     If  the 
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fraiuliilciit  c:raiito('  can  be  protected  for  the 
ainoiuit  artnally  paid  by  him  at  the  time  of  the 
fiandiilent  transfer,  then  this  would  happen; 
the  frandnlent  debtor  wonhl  make  the  sale  to 
avoid  the  7)ayment  of  his  debts,  take  the  money 
and  leave  the  eonntry,  and  the  purchaser  have 
knowledpT  that  he  intended  so  to  do,  and  yet 
be  protected  for  the  money  so  paid,  by  courts. 
The  rule,  as  before  stated,  has  been  rec()o;nized 
and  ado]:»ted  by  this  as  well  as  other  courts." 

Tn  the  case  of  Kurtz  vs.  Leivis  Voight  d-  Sojis 
Co.,  75  S.  W.  386,  an  insolvent  debtor  had  sold  a 
])()i'ti()n  of  his  stock.  The  purchaser  gave  a  chattel 
mortgage,  the  purchase  being  evidenced  also  by 
notes.  They  were  then  endorsed  without  recourse 
by  the  debtor  to  his  brother.  Tt  was  admitted  that 
while  the  sale  was  made  with  the  intent  to  hinder, 
delay  and  defraud  creditors,  and  while  the  pur- 
chaser had  knowledge  of  the  fraud  and  particeps 
(•ri)ni)n's,  still,  the  brother  to  wIkhu  the  consideration 
was  ])aid  was  innocent  and  was,  also,  a  J)(>)i(f  fide 
creditor  of  the  debtor.  Tlie  court,  ncA^ertheless, 
refused  to  allow  credit  for  the  amount  of  these 
notes.     The  court  says,  at  page  387: 

"Such  a  transaction  was  necessarily  void- 
able at  the  instance  of  the  creditors,  irres])ective 
of  the  payment  ))y  the  buyer  of  the  full  value 
of  the  goods,  and  also  ii-respective  of  the  fact 
that  the  vendoi*  assigned  the  notes  which  he 
7'eceivcd  foi*  the  ])rice  of  the  goods  to  the  holder 
of  a  valid  demand  against  himself.     As  to  the 
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latter  party,  it  is  true  tliat  he  could  iu»t  lie 
(*(Unj)('ll('(l  to  nccoiint  to  otluM*  ci'cditors  as 
trustee  i'm  tlieir  benetit,  except  upon  ]U-o«»1's  of 
partiei])atinu:  in  the  fraud  of  the  vendor  of  the 
p)ods,  l)ut  this  exeiu])tion  on  his  ])art  does  not 
ext(nd  to  the  other  two  parties,  the  buyer  and 
the  seller  of  the  pjoods.  As  to  the  seller,  fraud 
sufficient  to  sustain  an  attachment  of  liis  prop- 
erty was  shown  when  ])i*()of  was  made  of  his 
intent  to  fraudulently  dispose  of  any  part 
thereof.  Ihtnk  vs.  Lnmher  Co.,  59  Mo.  Appls. 
317.  Bonk  vs.  Powers,  144  Mo.  Appls.  447. 
Bank  vs.  Rtissvi/,  74  Mo.  Ap])ls.  651.  Ghicicv 
vs.  Walker,  69*  Mo.  Appls.  288.  Now.  when 
this  intention  was  communicated  to  a  stranc^er, 
who  at  once  intentionally  aided  and  assisted  in 
its  eonsummation,  did  he  not  thereby  necessarily 
subject  the  ])roperty  so  taken  to  the  same  pro- 
cesses to  which  it  would  have  been  exposed 
if  it  had  been  found  still  in  the  hands  of  the 
fraudulent  vendor?  In  other  words,  how  did 
the  vendee  accpiire  any  hiajher  ri.^'hts  to  the 
property  than  the  fraudulent  vendor,  if  both 
cherished  the  same  fraudulent  purpose  in  the 
transfer  of  the  title?  The  only  answer  to  these 
([uestions  is  that  the  ]n'operty  was  equally  oy)en 
to  a  suit  of  the  creditor,  whether  in  the  liands 
of  a  fraudulent  vendor  or  fraudulent  vendee." 

The  rule  as  to  a  fraudulent  conveyance  made 
with  the  actual  intent  to  liinder,  delay  and  defraud 
creditors  has  been  very  well  stated  in  :2  Moore  o)i 
Frnudiiloif  Covveyanees,  ]iaa:e  694,  wh(M'('  tlie 
author  says: 

"Where  a  conveyance  has  been  made  with 
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file  actual  intent  to  defraud  creditors  and  is 
fraudulent  in  fact,  it  will  not  be  upheld  as 
acfainst  creditors  even  to  the  extent  of  the  con- 
sideration actually  paid  by  the  sjrantee.  It  is 
wholly  void  aJ)  initio  and  would  not  stand  to 
any  extent  as  securitv  or  indemnity.  The 
gi'antee,  as  a  general  rule,  is  regarded  as  parti- 
ccps  rriminift,  or  a  guilty  participant  in  the 
fraud  and  is  not  entitled  to  reimbursement, 
either  for  purchase  money  or  consideration,  or 
for  indebtedness  paid,  or  for  liabilities  incurred 
on  acr-ount  of  it." 

A  large  number  of  cases,  covering  almost  all 
of  the  States,  are  cited  by  the  author  in  support  of 
the  text. 

Tn  Bnmp  on  Fraudulent  Conveijancrs,  4th  Edi- 
tion, page  445,  it  is  forcibly  stated  that : 

"There  is  no  obligation  upon  anyone  to 
extricate  a  rogue  from  his  own  toils  on  any 
other  principle.  The  knave  might  gain,  and 
could  not  lose  by  a  dishonest  expedient  and 
inducements  would  be  furnished  to  unfair  deal- 
ing if  the  law  were  to  repair  the  accidents  of 
an  imsuccessful  trick.  A  fraudulent  creditor, 
therefore,  is  allowed  to  retain  the  pro]>erty.  not 
for  any  merit  of  his  own,  but  for  the  demerit 
of  his  confederate,  in  accordance  with  a  wise 
and  liberal  policy  whieh  rer|uires  that  the  con- 
sequences of  a  fraudulent  experiment  ma,y  be 
made  as  disastrous  as  possible.  The  law  en- 
deavors to  environ  a  debtor  with  all  possible 
perils  to  make  it  a])pear  that  honesty  is  the 
best  policy." 
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To  the  siiinc  effect  was  Srwtfl  vs.  Xorris,  58 
S.  E.  637,  13  L.  R.  A.  (N.  S.)  1118;  Burke  vs.  Koch 
(Cal.),  17  Pac.  228;  Biggins  vs.  Lambert  (111.),  73 
N.  E.  371. 

The  statement  from  Bum]),  (jiioted  a))()ve,  seems 
to  us  to  fully  answer  the  eontention  of  Wells  in 
this  ease,  ''that  tlicre  is  no  ()l)lic:ation  u'onn  anyone 
to  extrieate  a  ro.i»ue  from  his  own  toils,"  No  one 
is  responsible  for  the  record  made  on  the  minute 
books  (^f  the  Wenatehee  Heights  Orchard  Company, 
showin.u:  that  the  note  now  in  question  was  fully 
paid,  except  Wells  himself.  His  sole  object  in  mak- 
ing that  record  was,  as  he  himself  said,  to  make  it 
appear  to  other  creditors  of  the  AVenatchee  Heights 
Orchard  Company  that  it  had  no  property  whatso- 
ever out  of  which  they  could  satisfy  their  demands. 
As  he  himself  says: 

''We  were  afraid  that  possibly  there  might 
have  heeu — might  he  others  who  irould  he  en- 
couraged hg  that  fact  that  Mr.  llotchkin  had 
obtained  a  judgment  and  woidd  enter  suits  and 
thus  dissipate  the  resources  of  the  Wenatehee 
Heights  Orchard  Compang  in  a  waij  that  we 
thought  was  not  just.     *     *     *" 

Q.  And  you  were  trying  to  put  those  assets 
into  such  shape  so  that  anyl)ody  who  secured 
a  judgment  for  the  reasons  that  Hotchkins  did 
would  be  unable  to  touch  that  property,  is  not 
that  true? 
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A.  No;  that  was  not  my  idea  exactly.  My 
idea  iras  to  put  the  matter  in  such  shape  as  to 
discourage  persons  tvho  thought  of  entering 
suits  for  causes  of  that  kind."  (Record,  pp. 
90-92.) 

AVhen  discovered,  there  was  not  even  a  pretense 
made  that  there  was  any  honest  motive  whatever 
for  the  transfer  of  tlie  property.  There  was  only 
one  idea  in  the  minds  of  Wells,  McPherson  and 
Gates  at  the  time  they  made  this  transfer — that 
idea  was  solely  the  one  of  putting  the  assets  of 
tlie  Wenatchee  PTeights  Orchard  Company  beyond 
tlie  reach  of  any  creditors.  No  idea  of  preference 
to  themselves  ever  entei'ed  their  minds.  It  was  a 
pure  case  of  a  transfer  with  the  intent  to  hinder, 
delay  and  defraud  creditors. 

Tn  a  brief  filed  before  the  District  Court,  coun- 
sel for  Wells  relied  upon  the  case  of  United  States 
Buhher  Co.  vs.  America)}  OaJc  Leather  Co.,  181  U. 
S.  434.  and  Tlntchinson  vs.  Otis,  Wilco.r  if-  Co.,  190 
IT.  S.  552,  to  sustain  their  proposition  that,  noN 
withstandinjz:  the  fraudulent  character  of  the  trans- 
fei',  nevertheless  they  were  entitled,  the  property 
having-  been  recovered,  to  prove  their  claim. 

Ill  the  J\  S.  Ruhher  Co.  vs.  America)!  Oak 
Leather  Co.  it  will  be  seen  ii])on  reading  the  opin- 
ion   that    the    whole    case    tui'ucd    on    the    (juestion 
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as  to  wlietluT  or  not  there  had  hcen  actual  frniul, 
as  distinsrnislicd  from  coiistructivo  fraud.  The  Cir- 
eiiit  Toiirt  of  Ap7)eals  in  tlie  same  ease  (90  Fed. 
891)  had  held  tliat  the  facts  eonstitnted  a  fraud  in 
faet  and  liad  denied  to  tliose  creditors  wlio  partiei- 
]iated  any  ri<rlit  to  share  in  the  fnnd  nntil  all 
otliers  were  fnlly  paid.  Tt  is  ti'ne  tliat  this  was 
reversed  ]>y  tlie  Supreme  Oonrt,  l)nt  it  was  reversed 
soh'ly  n])on  tlie  crroimd  that  that  eonrt  held  there 
was  no  frand  in  faet,  bnt  that  the  frand  was  inirely 
(»onstrnetive  or  frand  in  law.  In  addition,  tm 
Supreme  Tonrt  pointed  out  that  possibly  in  bank- 
rn])tey  proeeedin.G:s  the  result  reached  by  the  Tircnit 
Toui't  of  Appeals  mic^ht  be  the  proper  one,  sayinj^, 
at  pa^e  450: 

''The  theory  of  the  Court  of  Appeals,  as 
forcibly  expressed  in  the  opinion  of  Cii-cuit 
Judfi^e  Woods,  would  seem  to  be  the  application 
to  the  facts  of  the  case  of  the  princi])les  (^f 
the  bankrupt  law  with  its  feature  of  forbiddin<!: 
preference.  Tn  any  event,  the  decision  is  based 
wholly  n]K)n  the  s^ronnd  that  the  Supreme  Tonrt 
differs  with  the  Circuit  Court  of  A]n,)eals  in 
its  determination  that  the  facts  as  found  con- 
stitute a  fraud  in  fact." 

The  case  of  Hut  chin  son  vs.  Otis,  Wilcox  d-  Co. 
was  a  case  in  wliich  the  sole  question  was  one  of 
preference,  without  any  claim  that  the  facts  consti- 
tuted a  fraud. 
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In  the  li^ht  of  all  the  cases  and  authorities, 
and  in  view  of  the  finding  of  the  court  and  of  the 
referee  who  saw  and  heard  the  witnesses  on  the 
stand  that  the  facts  constituted  a  fraud  in  fact,  it 
seems  to  us  there  is  no  escape  from  the  conclusion 
that  those  who  participated  therein  and  who  were 
the  instigators  of  the  fraud  should  not  now  be  per- 
mitted to  escape  the  consequences  of  their  own 
wrongdoings.  Any  other  result  permits  them  to 
gamble  upon  the  question  as  to  whether  a  court  of 
equity  will  discover  them  in  their  fraud  and  so 
gamble  without  the  slightest  chance  of  loss  and  with 
a  fair  chance  of  gain. 

IV. 

There  is  one  additional  obstacle  to  the  allow- 
ance of  these  claims.  The  whole  basis,  as  we  have 
said,  on  which  counsel  for  Wells,  the  Referee  and 
the  Toiii't  below  have  ever  claimed  that  Wells  was 
entitled  to  share  in  the  estate  at  all  is  on  the  ground 
that  the  ]>roperty  has  come  back  to  the  estate.    Now, 

if  there  is  one  proposition  of  law  that  is  well  settled 
in  the  bnnkruptcy  law,  it  is  that  the  status  of  a 
claim  de]K'nds  absolutely  upon  its  condition  at  the 
date  of  the  filing  of  the  ])etiti(m.  (Bankruptcy  Act, 
Sec.  6.3.) 
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Nothing  that  hapju'iis  since  tliat  date  can  in 
any  wise  affect  the  validity  of  tiic  claim  or  its 
provability.  The  record  in  tliis  case,  made  by  Wells 
himself,  shows  that  the  i)ro])erty  was  not  returned 
hy  the  Summit  Investment  Company  until  aftor  the 
filing-  of  the  ])otition,  the  adjudication,  and  tlie  a]>- 
pointment  of  a  trustee.  This  is  shown  hy  the  sti])u- 
lation  set  forth  at  the  bottom  of  page  96  of  tlie 
printed  record.  Tn  otlier  words,  on  the  date  of  the 
filinc:  of  the  petition,  and  on  the  date  of  the  adjudi- 
cation, the  Summit  Investment  Company  had  not 
returned  this  ]u-operty.  It  was  still  in  tlie  name 
(»f  the  fraudulent  grantee. 

While  it  is  unusual  to  cite  as  authority  a  brief 
submitted  by  counsel,  we  feel,  in  justice  to  ourselves, 
that  we  should  cite  the  following  from  the  brief 
submitted  by  the  ])resent  attorneys  for  this  same 
claimant  in  another  question  arising  in  this  same 
bankruptcy : 

"That  is  to  say,  if  any  claim  against  this 
estate  is  contingent  upon  what  the  trustee  may 
now  do  or  not  do,  that  very  fact  will  render 
that  claim  not  provable  against  the  estate,  for 
it  is  the  decision  of  all  the  late  cases  that  iu 
bankruptcy  a  claim  must  turn  on  its  status  at 
the  time  of  the  tiling  of  the  petition,  and  no 
claim  contingent  upon  any  subsequent  events 
Avhatever  can  be  proven. 
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"Colman  vh.  Withoft,  195  Fed.  250  (C.  C.  A. 
9th  Cir.). 

"In   re  American  Vacuum  Cleaner  Co.,  192 
Fed.  939. 

''In  re  himan  d-  Co.,  171  Fed.  185   (D.  C), 
cited  with  approval  In  re  Merrill  d-  Baker, 

186  Fed.  312  (0.  C.  A.  2nd  Cir.). 

''In  re  Imperial  Bretviiig  Co.,  143  Fed.  579 
(D.  C). 

"In  re  Roth  d'  Appel,  181  Fed.  667  (C.  C.  A. 
2nd  Cir.). 

"Slorum  vs.  Sol  Ida  y,  183  Fed.  410  (C.  C.  A. 
1st  Cir.). 

"hi   re  Gallarlier  Coal    Co.,    205    Fed.    183 
(D.C.). 

"In  re  Ahrams,  200  Fed.  1005  (D.  C). 

"Watson  vs.  Merrill,  136  Fed.  359  (C.  C.  A. 

8th  Cir.)." 

V. 

One  other  ground  of  objection  to  the  allow- 
ance of  these  claims  appears  to  us  to  be  quite  per- 
suasive. Wells  now  claims  that  his  ownership  of 
the  note  was  distinct  from  the  Summit  Investment 
Company,  or  Gates;  practically,  that  they  had  noth- 
ing to  do  with  each  otlier  and  that  his  record  that 
the  pro])erty  was  transferred  to  the  Summit  Invest- 
ment Company  in  payment  of  the  note  was  wholly 
false.    Now,  if  this  is  true,  liow  can  a  reconvevance 
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l)y  the  Suiiiinit  Iiivostnient  Compaiiy  imnc  at  all 
to  the  lioncHt  of  Wells?  The  only  theory  u])oii 
which  he  can  insist  that  he  should  ho  allowed  to 
have  his  claim  a])in-oved  is  that  h(  has  returned 
the  property  to  the  trustee.  If  he  and  the  Sunnnit 
rnvestment  Company,  oi-  Gates,  are  distinct  indi- 
viduals, and  if  the  Summit  Investment  Company, 
or  Gates,  did  not  own  his  note,  and  his  ownership 
was  not  foi'  their  henefit,  why  is  he  entitled  to  any 
special  consideration  because  a  corporation  in  which 
he  has  no  interest  and  wdiich  he  does  not  control, 
seeks  to  return  property  which  he  fraudulently  con- 
veyed to  it? 

It  has  heen  a  recognized  maxim  of  equity  ever 
since  coui-ts  of  equity  were  established  that  no  man 
can  set  up  his  own  wrong.  If  Wells  is  to  be  per- 
mitted to  prove  his  claim  in  this  case,  that  maxim 
is  reversed  and  set  aside.  When  this  claim  comes 
on  for  proof  the  situation  is  very  simple.  Wells 
files  a  claim  on  a  note,  setting  the  note  up.  The 
Trustee  objects  that  it  has  been  paid.  When  testi- 
mony is  to  be  taken  on  that  question  the  Trustee 
offers  in  support  of  his  allegation  the  record  of  the 
corporation  made  l)y  Wells  himself,  showing  that 
property  was  transferred  in  pajTiient  of  the  note 
which  Wells  then  set  u])  he  had  transferred.     To 
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rebut  that  evidence.  Wells  is  compelled  to  set  up 
the  claim  that  this  record  is  a  fraud  and  a  false- 
hood, that  the  conveyance  was  made  to  hinder,  delay 
and  defraud  creditors  and  is,  therefore,  invalid; 
that  each  and  every  transaction  set  up  in  these 
minutes  which  he  made  is  false  and  fraudulent  and 
void,  and  because  it  is  false  and  fraudulent  and 
void  and  because  he  participated  in  and  assisted  in 
makiufj:  it  he  therefore  should  be  penuitted  to  re- 
cover on  his  notes.  It  seems  to  us  that  the  mere 
statement  of  the  position  is  enough  to  prove  its 
falsity.  It  seems  so  to  the  Supreme  Court  of  Con- 
necticut in  Aborn  vs.  Rathhone,  supra. 

It  is  respectfully  submitted  that  the  order  of  the 
District  Court  should  be  reversed  and  the  case  re- 
manded to  that  Court  with  instructions  to  enter  an 
order  disallowing  the  claim  of  L.  V.  Wells  in  its 
entirety. 

RAYMOND  D.  OGDEN  and 

WALTER  SCHAFFNER, 

Attorneys  for  J.  B.   Lincoln, 
Trustee,   Etc.,   Appellant. 
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IN  THE  UNITED  STATES 

CIRCUIT  COURT  OF  APPEALS 

FOR  THE  NINTH  CIRCUIT 

Appellant, 
vs. 

J.  li.  LINCOLN,  as  Tnistci*  in  l>a?ikrui)tcv  <»f  \\w 
Estate  of  WENATOHEE  JlLKilitS  OH- 
CHAKT)  COMPANY,  a  Corporation,  Bank- 
nipt, 

A])pelleo, 
and 

J.  P».  LINCOLN,  as  Tnisteo  in  Bankrnptcv  of  the 
Estate  of  the  WENATCHEE  HEIGHTS 
ORCHARD  COMPANY,  a  Corporation, 
Bankrupt, 

Appellant, 
vs. 
f..  V.  WELLS, 

Appellee, 

Tn  the  Matter  of  WENATCHEE  HEIGHTS 
ORCHARD  COMPANY,  a  Corporation, 
Bankrupt. 

Bj'icf  of  Apix'Ilcc  L.  V.  WELLS,  upon  Appeal  of 
J.  B.  Tjincoln. 


Appeal  from  the  United  States  District  Court 

for  the  Western  District  of  Washington 

Northern  Division. 


Tlic  cliief  exception  which  we  take  to  the  trus- 
tee's lirief  is  that  counsel  for  the  trustee  persist  in 
ai'^uing  the  law  of  this  case  upon  the  theory  that 
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the  claimant  is  a  rascal,  and  thereupon  make  their 
statements  of  fact  to  fit  that  theory,  regardless  of 
whether  or  not  those  statements  are  })orne  out  by 
tlie  record. 

Taking  a  general  view  of  the  entire  case  we 
would  call  attention  to  the  fact,  as  we  have  men- 
tioned in  the  appellant's  brief  upon  the  claimant's 
appeal,  that  Judge  Hoyt,  Avho  has  had  many  years 
of  experience  as  a  referee  in  bankruptcy  in  a  dis- 
trict where  there  has  been  much  business  arising 
from  bankruptcies,  both  fraudulent  and  honest,  had 
lioth  the  claimant  and  his  co-officer  McPherson 
before  him  personally  on  various  occasions  and  they 
were  separately  submitted  to  rigid  exaininations. 
The  trustee  had  every  opportunity  to  show  the 
falsity  of  any  statements  made  by  the  officers  of  the 
bankrupt  and  to  unearth  fraud  if  there  had  heon 
any,  and  yet  Judge  Hoyt  in  his  order  does  not  find 
that  this  claimant  had  been  guilty  of  any  actual 
fraud  or  of  any  intent  to  defraud  any  one,  or  that 
any  creditor  of  the  bankrupt  had  evei'  been  liindered, 
delayed  oi'  defrauded. 

In  tliis  connection  we  will  ]^oint  out  at  this 
time  a  few  of  the  statements  contained  in  the  trus- 
tee's ])rief  wliicli  are  not  l)orne  out  bv  tlie   record 
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:iii(l  sonic  (>t*  wliicli  ;ii-c  (lircctly  in  cdnHict  with  tlio 

lt'(M»l'(l. 

rpon  jKiuc  7  of  the  hrief  of  the  trustee  as 
jipprllniit.  appears  tlie  stateinent  that  tlie  tiudiiii^ 
of  the  Puhlir  Sei'vice  Coniinissiou  of  the  state  was 
that  the  corixti-ation  had  "at  no  time"  furnished 
tlie  amount  of  water  it  had  eontraeted  to  furnish. 
The  woi'dina'  of  the  record  (trans,  p.  101)  is  that  the 
tindini»-  was  tliat  tlie  ])ankrupt  "had  not  furnished 
tlie  water  calk'd  for  hy  its  contracts,"  which  is  a 
very  different  statement. 

At  the  foot  of  page  13  of  the  trustee's  brief 
appears  the  statement  that  McPherson  testified  that 
he  had  about  a  one-quarter  interest.  What  Mc- 
Pherson did  testify  to  was  that  he  had  a  one-fourth 
or  a  one-third  interest  in  the  Walker  property  con- 
sistinar  of  one  hundred  and  sixty  acres  and  the 
Wheeler  property  consisting  of  three  hundred  and 
twenty  acres,  and  that  he  had  no  interest  in  the  rest 
of  the  property.     (Trans,  pp.  70  and  71.) 

Again,  at  the  top  of  page  14  of  the  trustee's 
brief  appears  the  statement  that  "A.  C.  McPherson 
had  approximately  a  one-eighth  interest  and  he 
received  $7,500."  What  the  record  shows  is  that 
A.  C.  McPherson  had  a  one-half  interest  in  120 
acres  (i.  e.,  a  one-half  interest  in  one-tenth  of  the 
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vuth'o  ti-act)  and  he  received  for  it  $2,000  in  cash 
and  a  note  for  $7,500.     (Trans,  p.  80.) 

Upon  page  16  of  the  trustee's  brief  appears 
the  statement  that  "it  lias  been  judicially  and  con- 
clusively determined  that  they  never  had  two  acre 
feet  of  water  per  acre  per  year,  and  never  could 
deliver  it."  There  has  never  been  any  such  judicial 
determination.  The  substance  of  the  determination 
of  the  Public  Service  Commission  of  the  State  of 
Washington  is  set  out  upon  page  101  of  the  tran- 
script, from  which  it  appears  that  the  Public  Ser- 
vice Commission  found  that  the  bankrupt  had  not 
furnished  the  water  called  for  by  its  contracts,  and 
required  it  to  furnish  plans  for  increasing  its  water 
supply.  Thereupon  the  bankrupt  furnished  a  plan 
which  the  Public  Service  Commission  approved,  and 
the  estimate  of  the  engineer  of  the  trustee  was  that 
the  constimction  of  the  improvement  according  to 
this  plan  woidd  cost  the  bankrupt  $8,000.  The  only 
presumption  one  can  draw  fi'om  this  is  that  the 
putting  in  of  this  improvement  at  the  estimated 
cost  of  $8,000  would  enable  tlie  bankrupt  to  comply 
fully  with   its  (Mmtracts. 

Upon  page  18  of  the  trustee's  brief  appears 
the  statement  that  the  Wenatchee  Heights  Orchard 
Company,   in   its  ledger  which   was  offered  in  evi- 
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(U'licc.  "('iittMcd  \\\v  \[\\\\v  of  the  real  estate  i)ur- 
cliaseil  by  the  eurpoiation  from  Wells  at  $92,800.'' 
No  such  entry  was  made.  There  is  an  entry  upon 
the  le(l,i;-er  of  real  estate  at  $92,800,  but  whether  this 
is  gross  value  of  the  real  estate  itself  or  of  the  (muh- 
pany's  eijuity  in  it,  or  what  the  company  had  actu- 
ally })aid  out  for  i-eal  estate,  does  not  a])])ear  and 
the  trustee's  bookkeeping  expert  testitied  that  these 
figures  might  mean  any  of  these  things.  If  the  trus- 
tee's counsel  want  to  interpolate  this  ledger  entry 
in  the  record,  we  would  ask  that  they  also  inter- 
polate the  entire  testimony  of  their  expert  witness 
P.  T.  Bliss. 

At  the  to])  of  page  23  appears  the  statement 
that  Wells  testified  that  when  the  corporation  w^as 
formed  'Mie  and  his  partners  made  up  a  written 
statement  of  their  account  which  showed  the  value 
they  ])laced  upon  each  separate  piece  of  property." 
What  Mr.  Wells  testified  to  is  shown  upon  page  80 
of  the  transcript  wherein  it  appears  that  he  made 
figures  on  "pieces  of  paper,"  and  the  wdtness  did 
not  know  whethei'  they  were  yet  in  existence  or  not. 
Tn  other  words,  they  scribbled  on  various  scraps  of 
paper  until  they  arrived  at  a  satisfactory  settle- 
ment. This  is  neither  a  written  statement  nor  a 
memorandum  as  it  is  called  in  the  trustee's  brief. 
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At  the  top  of  page  25  of  trustee's  l)rief  appears 
the  statement  that  Gates  in  his  proposal  valued  the 
property  of  the  corporation  at  $108,000.  He  did 
no  such  thing.  His  proposal  appears  upon  page  83 
of  the  transcript,  and  from  that  it  appears  that  he 
stated  the  total  value  of  this  property  to  be  $75,000, 
subject  to  a  mortgage  of  $33,500. 

Upon  page  39  of  the  trustee's  brief  appears  the 
statement  that  Wells'  sole  object  in  making  the 
record  in  the  minute  book  of  the  Wenatchee  Heights 
Orchard  Company  was  to  make  it  appear  to  other 
creditors  that  it  had  no  property  whatsoever  out 
of  which  they  could  satisfy  their  demands.  Counsel 
then  pretend  to  giA-e  a  quotation  from  the  claimant's 
testimony,  but  omit  the  essential  feature  of  it  and 
that  is  ''if  others  who  had  not  proper  claims  against 
the  company  were  able  to  recover  on  judgments, 
necessarily  the  assets  of  the  Wenatchee  Heights 
Ovr-hard  Company  would  have  been  dissipated  before 
we  could  carry  out  our  contracts;  and  it  was  my 
idea  to  suri-ouud  these  resources  by  such  safeguards 
as  would  ])i'ev('nt  their  being  dissipated  in  that  man- 
ner, and  to  use  them  for  the  purpose  of  carrying  out 
the  contracts  of  the  company  in  regard  to  their 
water  rights  and  cultivation  of  the  land." 
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At  tlic  t«»|)  of  pagt'  4iJ  a})})('ars  the  statcnioiit 
that  "the  record  in  this  case  made  by  Wells  himself 
shows  that  the  })roi)erty  was  not  returned  by  the 
Summit  Investment  Company  until  after  the  filing 
of  the  jx'tition,  the  adjudication  and  the  appoint- 
ment (if  a  trustee."  The  record  actually  shows  that 
this  ])roperty  })hysically  never  left  the  possession  of 
the  Wcnatchee  Heights  Orchard  Com])any,  as  they 
continui'd  to  collect  the  rents  from  the  property 
after  the  conveyance  to  the  Summit  Investment 
Company  as  well  as  before.  (Trans,  p.  97.)  All 
that  the  Summit  Investment  Company  ever  had  was 
a  bare  legal  title  and,  at  the  time  of  the  petition  in 
bankruptcy  there  was  outstanding  the  agreement 
of  December  30,  1912,  reciting  that  all  this  property 
was  in  fact  the  property,  assets  and  effects  of  the 
Wenatchee  Heights  Orchard  Company.  Under  the 
Bankruptcy  Act  the  trustee  took  the  legal  title  to 
this  property  upon  his  appointment  just  as  surely 
as  if  that  title  had  been  standing  in  the  name  of 
the  bankrupt  all  the  time. 

I. 

THE  VALUE  OF  THE  PROPERTY  TURNED 
INTO  THE  COMPANY. 

Upon  this  subject  the  referee  made  the  find- 
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iiig  that  "tlic  transfer  of  certain  property  to  the 
Wenatehee  Heights  Orchard  Company  by  said  L. 
V.  Wells  on  the  9th  day  of  March,  1907,  Avas  a  valid 
r-onti'nct  and  convevanee  and  foi'  a  fair  consider- 
ation." (Ti-ans.  p.  24.)  Tliis  finding  is  approved 
hy  the  district  jndge,  and  in  view  of  the  fact  that 
there  is  absohitely  no  evidence  that  this  was  an 
inflated  valne,  other  than  the  fact  that  this  property 
had  been  pnrchased  several  years  before  (upon 
a  rapidly  rising  market)  at  a  less  price,  we  think 
that  even  if  this  court  should  examine  this  evidence 
de  novo,  it  would  come  to  the  same  conclusion.  The 
claimant  in  his  testimony  (trans,  p.  81)  taken  in 
June,  nearly  three  months  prior  to  the  hearing  upon 
his  claim,  gives  the  names  and  addresses  of  various 
persons  who  had  appraised  this  property.  Tt  would 
have  l)een  a  very  easy  matter  for  the  trustee  to  have 
produced  evidence  as  to  what  was  the  actual  market 
value  of  that  property  at  the  time  it  was  turned 
over  to  the  corporation,  and  yet  the  ti'ustee  made 
no  attenii)t  to  ))roduce  any  such  evidence.  AVe  think 
that  the  1  iile  of  evidence  which  the  trustee's  counsel 
seeks  to  ap])ly  in  their  second  point  (]i.  11)  would 
he  vei-y  a])plicable  against  the  trustee  u])on  this 
pliase  of  the  (|uestion,  and  the  fact  that  the  trustee 
produced   absolutely   no   dii-ect   testimonv  whatever 
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as  to  tile  value  of  this  pi()}H'rty  at  tlic  tiini'  it  was 
turned  over  to  the  ('or])oratic)n  is  cogent  proof  that 
the  vahie  at  which  it  was  turned  over  to  the  cor- 
jioiation  was,  as  the  referee  found,  a  fair  valuation. 

The  trustee  himself  testified  (trans,  p.  97)  that 
the  value  of  the  tillable  land  which  could  be  irrigated 
from  the  ditches  of  the  bankrupt,  "would  be  in- 
creased about  $400  per  acre  if  properly  irrigated." 
In  order  to  properly  irrigate  this  land  according  to 
plans  which  had  been  approved  by  the  Public  Ser- 
vice Commission,  it  would  cost  the  estate  from 
$5,000  to  $8,000.  (Trans,  p.  101.)  In  other  words, 
according  to  the  trustee's  own  estimate  an  expen- 
diture of  from  $5,000  to  $8,000  would  make  the 
tillable  land,  of  which  there  was  at  least  600  acres, 
worth  at  least  $400  per  acre. 

Counsel  for  the  trustee  attempt  to  prove  by  the 
settlement  made  with  Steward  and  A.  C.  McPher- 
son,  that  the  parties  at  that  time  considered  the 
property  worth  but  $60,000  or  $70,000.  The  trouble 
with  their  proof  is  that  they  start  with  incorrect 
facts.  The  facts  as  set  forth  by  the  record  are  as 
follows: 

"(Testimony  of  L.  V.  Wells.) 

The  witness  further  testified  that  A.  C.  McPher- 
son  received  about  $2,000  in  cash  and  a  note  for 
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$7,500  as  payniont  in  full  for  his  iiivostincnt;  that 
his  invostinent  consisted  of  a  half  interest  in  the 
Cole  40  acres  and  a  half  interest  in  80  acres  in  sec- 
tion 34;  that  Steward  got  about  $2,000  in  cash  and 
a  note  for  $8,890  foi'  his  interest;  that  his  interest 
was  scattered  around  through  seA^eral  pieces  of 
property;  that  when  tliey  organized  the  company 
they  estimated  the  value  of  the  property  to  be 
$200,000;  that  he  did  not  recall  the  values  placed 
upon  the  various  tracts;  it  was  his  recollection  that 
Mr.  Steward's  interest  was  larger  than  that  of  Mr. 
E.  H.  McPherson,  but  that  Mr.  E.  H.  McPherson 
received  his  interest  in  the  corporation  and  his  note 
as  'a  result  of  some  other  deals  Mr.  McPherson  and 
I  had  personally.'  "     (Trans,  p.  80.) 

From  this  it  will  be  seen  that  A.  C.  McPherson 
received  about  $2,000  in  casli  and  a  note  for  $7,500 
for  an  undivided  one-half  interest  in  120  acres  (one- 
tenth  of  the  total  acreage)  which  was  subject  along 
with  the  rest  to  a  blanket  mortgage  of  $50,000.  The 
fact  that  Steward  and  A.  0.  McPherson  accepted 
the  unsecured  notes  of  the  company  showed  that 
they  must  have  thouglit  that  the  value  of  the  com- 
pany's assets  was  considerably  in  excess  of  its  lia- 
bilities. 

Ui)on  page  17  of  the  trustee's  brief,  appears  a 
weird  method  of  computation  by  which  counsel  for 
the  trustee  come  to  the  conclusion  that  this  property 
with  the  water  called  for  under  the  contracts  was 
worth  about  $95,000.   We  would  merelv  call  attention 
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t<i  tile  fact  that  (Muniscl  arrive  at  this  conclusicm  hv 
deducting  one  sum  of  $85,000  for  the  reason  that 
*Mt  is  well  known  tliat  land  sold  in  small  ti-aets 
hriiii^s  approximately  twenty-fi\'e  ])er  cent  moi'e,  at 
the  very  least,  than  land  sold  in  }>]oeks  of  twelve 
hundi'ed  acres."  Inasnnich  as  there  is  no  exidence 
whatever  as  to  this  interesting  fact  of  expert  know- 
ledge, we  su]jpose  that  counsel  expect  this  court 
either  to  take  Judicial  notice  of  this  principle  of 
estimating  real  estate  values  or  to  take  their  un- 
swoi'n  statements  as  expert  testimony.  We  fail, 
however,  to  see  its  application  in  this  case  inasmuch 
as  this  land  was  vahied  upon  a  basis  of  being  capable 
of  division  and  sal(»  in  small  tracts. 

Taking  a  proper  method  of  computing  the  value 
of  this  property  as  it  appeared  at  the  time  of  the 
organization  of  the  company,  the  selling  price  was 
$340,000;  from  that,  deduct  15  per  cent  for  com- 
missions (which  the  promoters  expected  at  that 
time  to  pay),  and  $60,000  for  the  planting,  caring 
for  and  developing  of  the  600  acres  at  the  estimated 
cost  of  $100  per  acre  (trans,  p.  82),  and  $10,000  for 
|)utting  the  additional  water  upon  the  land,  and  we 
have  $219,000  as  the  net  value  of  the  land  as  it 
appeared  at  the  time  of  the  organization  of  the 
company.     Tlie  promoters  put  it  in  at  a  price  of 
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over  $30,000  less  than  that,  which  leaves  what  would 
be  considered  an  ample  margin  for  contingencies. 
It  is  true  that  the  contingencies  have  been  more 
than  $30,000,  and  the  cost  of  (^aring  for  the  land 
has  been  more  than  $100  per  acre,  but  if  the  honesty 
of  a  business  venture  is  to  be  judged  by  assuming 
that  the  promoters  at  the  outset  foresaw  the  out- 
come, an  honest  bankruptcy  would  be  a  paradox. 

In  all  of  the  cases  cited  by  the  trustee  upon 
this  point,  it  appears  that  the  property  was  turned 
over  to  the  corporation  at  values  which  were  grossly 
in  excess  of  any  honest  valuation.  The  law  of  the 
case  a])plicable  to  a  state  of  facts  where  the  pro- 
moters of  a  corporation  turned  in  property  at  what 
was  then  by  a  fair  estimation  its  actual  market 
value,  but  which  later  depreciated  in  value,  is  that 
the  valuation  ])ut  upon  it  ]:)y  the  promoters  must 
stand  even  though  the  property  afterwards  proved 
to  be  of  much  less  value  than  was  supposed. 

Turner  vs.  Bailey,  12  Wash.  634. 

Kroenerf  vs.  Johnston,  19  Wash.  96. 

Beddow  vs.  Huston,  65  Wash.  585. 

7//   re  Allemau  fidirr.  Co.,  181    Fed.  810. 

Coit   vs.  Gold  Am(d(/a)iinliu(/  Co.,  119  U.   S. 
.343. 

Tn  r'o/7  vs.  Gold  Anudf/nnutfitHj  Co.,  119  U.  S. 
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'M\\^  tlir  pnuiiDtiTs  nl'  the  corporation  turned  in  in 
paNiiu'iit  of  its  $100,000  capital  stock,  as  appears 
from  the  decision,  "a  niacliine  for  erushing  ores, 
tlic  riirht  to  nse  a  patent  called  the  Crosliv  pi-ocess 
and   the  chaiter  of  the  pi-oposed   ori^anization". 

I^'ui'thei'   (|Uotin<i'   from   the   opinion: 

**Upon  o))tainin^  the  cliarter,  the  ca])ital  stock 
was  paid  hy  the  property  of  the  former  association, 
whicli  was 'estimated  to  he  of  the  value  (.f  !f5inO,000, 
the  shares  heini;-  divided  anioni;'  the  stockholders  in 
proportion  to  their  respeetive  interests  in  the  prop- 
erty. Each  stockholder  ])laced  his  estimate  U])on 
the  propertv;  and  the  averaj^e  estimate  amounted  to 
$137,500.  this  sum  they  reduced  to  $100,000,  inas- 
much as  the  capital  stock  was  to  he  of  that  amount." 

The  court  held  that,  in  the  absence  of  actual 
fraud,  a  mere  overvaluation  would  not  render  such 
a  deal  void  as  against  creditors,  saying: 

"If  it  wei'e  proved  that  actual  fraud  was  com- 
mitted in  the  })ayment  of  the  stock,  and  that  the 
com])lainant  had  given  credit  to  the  company  from 
a  helief  that  its  stock  was  fully  paid,  there  would 
undouhtedly  be  substantial  ground  for  the  relief 
asked.  Hut  whei-e  the  charter  authorizes  capital 
stock  to  be  ])aid  in  pro])ei'ty,  and  the  shareholders 
honestly  and  in  good  faith  put  in  property  instead 
of  money,  in  payment  of  their  subscriptions,  third 
parties  have  no  ground  of  complaint.  The  case  is 
very  different  from  that  in  which  subscriptions  to 
stock  ai'e  payable  in  cash,  and  where  only  a  part 
of  tlu»  instnllments  has  been  paid.    Tn  that  case  there 
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is  still  a  d('))t  due  to  the  corporation,  which,  if  it 
becomes  insolvent,  may  be  sequestered  in  equity  by 
the  creditors,  as  a  trust  fund  liable  to  the  payment 
of  their  debts.  But  Avhere  full -paid  stock  is  issued 
for  property  received  there  must  he  actual  fi'aud  in 
the  transaction,  to  enable  creditors  of  the  corpora- 
tion to  call  the  stockholders  to  account.  A  gross 
and  obvious  overvaluation  of  property  would  be 
strong  evidence  of  fraud." 

Probably  the  last  word  in  the  Federal  reports 
upon  this  question  is  the  case  of  /;/  re  Allrman 
Hardware  Co.,  181  Fed.  810,  from  the  Circuit  Court 
of  Appeals  of  the  Third  Circuit.  The  facts  in  that 
case  are  more  fidly  set  out  in  the  decision  of  the 
Disti'ict  Court,  found  in  172  Fed.  611,  In  this  case 
the  creditor  H.  N.  Gitt,  who  was  seeking  to  prove 
a  claim  was,  at  the  time  of  the  adjudication  of  bank- 
ruptcy, the  sole  owner  of  the  capital  stock  of  the 
bankrupt.  He,  with  one  Johns  had,  prior  to  the 
organization  of  the  bankrupt,  been  partners  in  the 
hardware  business.  At  the  time  of  the  organization 
of  the  company  Johns  offered  Gitt  $10,000  for  the 
privilege  of  getting  out  of  the  company  and  being 
relieved  from  liability  and  this  was  agreed  to,  Johns 
promising  to  remain  and  assist  in  the  organization 
of  the  new  (•om])anv. 

At  the  organization  of  the  company  Johns  and 
Gift  transferred  the  ]n*()])ertv  and   business  of  the 
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roi'iiu'i'  i>artn('isliij.  t<.  the  coinpany  for  $5,000  and 
.$20,000  .M.iimioii  stock  ui'  the  company,  the  company 
to  assume  all  the  partnershii)  liabilities  whieh,  at 
that  time,  amounted  to  $64,000.  Tu  order  to  make 
.•I  halauced  statement  of  assets  and  liabilities  it  was 
neeessai-y  t(.  put  in  .o<M,d  will  as  an  asset  at  $16,000 
and  leave  out  eontin^ent  claims  amounting  to  $11,- 
000,  (»f  which  $5,000  later  had  to  be  paid.  The  com- 
pany, however,  did  business  for  several  years  and 
then  went  int(»  bankruptcy,  with  H.  N.  Gitt  its  then 
sole  owner,  being  a  creditor  for  over  $21,000. 

The  District  Court  refused  to  allow  this  claim 
hut  the  Circuit  Court  of  Appeals  reversed  the  Dis- 
trict Court,  sajing: 

"Now,  granting  that  subsequent  events  show 
the  i)artnership  was  then  insolvent,  we  then  have 
the  question,  How  was  any  partv  now  before  us 
affected  thereby,  or  how  could  that' issue  be  involved 
in  this  distribution  ?  This  company  came  into  exist- 
ence, and  its  whole  corporate  business  was  based  on 
the  stock  of  goods  it  obtained  from  this  firm.  Its 
whole  business  existence  and  the  assets  here  dis- 
tributed are  founded  on  the  affirmance,  ratification 
and  enjo.nnent  of  the  contract  for  the  sale  of  the 
property  of  Gitt  and  Johns  to  the  corporation.  It 
sold  these  goods  and  mixed  the  proceeds  up  in  its 
operations,  and  the  present  fund  had  its  origin  in 
property  of  the  old  firm.  How  does  it  lie  in  the 
mouth  of  the  company  to  at  the  same  time  enjoy  the 
propei-ty  it  received  and  allege  the  illegalitv  of  its 
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vecoption?  We  arc  not  here  dealing  with  a  fraud, 
we  are  not  dealing  with  a  subscription  to  stock,  we 
are  not  dealing  with  the  rights  of  any  creditor  who 
was  misled;  but  we  are  dealing  with  a  case  where  no 
party  who  might  have  been  injured  thereby  is  con- 
cerned, where  all  the  creditors  of  the  old  firm  have 
been  paid,  and  where  there  is  no  proof  that  any 
creditor  of  the  new  corporation  has  been  deceived 
or  misled  by  the  stock  issue  complained  of.  If, 
then,  the  rights  of  no  individual  creditor  are  here 
involved  or  sought  to  be  enforced,  it  follows  that 
Gitt's  claim  cannot  be  rejected  unless  the  bankrupt 
company  itself  has  a  counterclaim  against  him.  And 
how^  can  it  be  said  it  has?  It  is  true  capital  stock 
is  a  trust  fund  for  the  benefit  of  creditors,  and,  if 
stock  is  fictitiously  and  fraudulently  issued,  it  may 
be  collected  for  the  benefit  of  creditors  {Coit  vs. 
Gold  Co.,  [C.  C]  14  Fed.  16;  Handley  vs.  Stidz, 
139  U.  S.  436,  11  Sup.  Ct.  530,  35  L.  Ed.  227) ;  but 
when,  as  here,  the  value  of  the  consideration  of  the 
stock  was  fairly  debatable,  and  the  corporation 
enjoyed,  used,  and  did  its  entire  corporate  business 
for  several  years  on  the  property  conveyed  to  it, 
and  where  the  property  cannot  be  restored  or  the 
contract  rescinded,  and  where  no  person  here  in- 
terested was  in  any  wa}^  induced  to  act  or  was  mis- 
led or  wronged  by  the  maintenance  of  that  status, 
we  think  the  corporation  has  no  such  right  or  claim 
against  Gitt  as  prevents  his  unquestioned  debt  from 
participating  in  this  distribution.  Under  these  facts, 
it  is  clear  that  this  corporation  had,  pi'ior  to  bank- 
ruptcy, no  right  of  action  against  Gitt  to  recover  on 
this  stock  which  was  issued  to  him  for  his  merchan- 
(lis(\  And,  if  such  be  the  case,  the  status  of  the 
parties  is  not  changed  by  bankruptcy,  for,  as  was 
said  in  Thompson  vs.  Fairbanks,  supra: 

**  'Under    the    present    bankrupt    act,    the 
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tiustci'  takes  tlii'  piopt'ity  ol*  the  l)aiiknii)t,  in 
case  unaffected  by  fraud,  in  the  same  pli,ti:ht  and 
condition  that  tlic  bankrupt  himself  held  it,  and 
subject  tu  all  the  (Mpiities  imposed  upon  it  in 
the  hands  of  tlie  bankrupt.'  '* 

In  rr  Allcwan  lid  we.  Co.,  181  Fed.  810,  813- 
814. 

Counsel  f(»r  the  trustee  make  much  of  the  fact 
that  l)oth  Wells  and  McPherson  stated  in  their  tes- 
timony that  at  the  time  when  the  final  settlement 
amon^  the  four  men  was  made,  there  was  consider- 
able accounting-  and  computing  done  on  "pieces  of 
paper",  and  that  the  claimant  has  not  produced 
these  pieces  of  paper.  If  the  trustee  wanted  these 
pieces  of  paper  produced  he  could  have  obtained 
them  or  found  out  whether  they  w^ere  in  existence 
))y  means  of  a  subpoena  duces  tecum.  All  that  this 
point  amounts  to  is  that  in  the  course  of  a  long 
cross-examination  it  developed  that  some  six  years 
prior  to  this  time  the  parties  to  a  settlement  had 
made  various  computations  upon  ** pieces  of  paper". 
The  witnesses  w^ere  not  called  to  produce  them  and 
nothing  more  was  thought  of  it  at  the  time.  Now 
trustee's  counsel  argue  that  this  is  positive  proof  of 
a  conspiracy  even  intimating  (p.  15)  that  claimant's 
counsel  suppressed  these  documents.  Counsel  for 
the  ti'ustee  should  know  that  Wells  might  have  made 
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as  many  statonionts  as  lie  pleased  in  1906  that  this 
property  was  worth  $200,000,  and  none  of  those 
statements  would  have  been  admissible  on  his  own 
l)ehalf  as  they  would  have  been  nothing  but  self- 
serving  declarations.  The  only  way  they  could 
properly  have  been  introduced  would  have  been 
through  the  trustee  requiring  their  production  as 
cross-examination. 

In  the  last  case  cited  by  the  trustee  upon  this 
point,  Graves  vs.  United  States,  150  U.  S.  118,  it 
was  expressly  held  that  it  was  reversible  error  for 
the  United  States  attorney  to  call  attention  to  the 
fact  that  the  defendant  had  not  produced  his  wife 
as  a  witness,  in  view  of  the  principle  of  law  that  the 
wife  was  not  admissible  as  a  witness  in  favor  of 
her  husband,  and  therefore  the  husband  could  not 
have  had  the  benefit  of  his  wife's  testimony. 

II. 

TRUSTEE'S   CLAIM   OF   ESTOPPEL. 

Counsel  for  the  trustee  claim  that  Wells  is 
estopped  to  claim  that  he  did  not  transfer  the  note 
for  .$57,000  to  Gates.  In  support  of  this  principle 
of  law  counsel  cite  one  case — Ahorn  vs.  Eathhone, 
8  Atl.  677,  from  Connecticut,  decided  in  1886,  where 
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the  fncts  (tf  the  case  were  that  tho  person  \vh<»  ])re- 
seiiti'd  the  receipt  was  chiiining  an  actual  settlement 
of  the  chiiiii,  and  it  was  admitted  that  he  had  paid 
a  <M»iisi(h'i-ati(m  \'nv  tlie  recei])t.  It  was  under  this 
state  of  fact  tliat  the  court  used  tlie  lan^uag'e  set 
foi'th  oji  ]»au:es  2()  and  27  of  the  trustee's  brief. 

Au:ainst  this  h)ne  case  we  would  place  the  case 
of  Thompson  vs.  Siouj  Falls  National  Bank,  150 
I".  S.  2'M.  whei-e  the  defendant  baiik  had  without 
consideration  2:iven  to  a  defaulting  coimty  treasurer 
a  cashier's  check  so  that  the  treasurer  could  show 
it  to  the  county  commissioners  in  his  settlement. 
Suit  was  brought  upon  the  check  and  the  claim  was 
made  that  the  bank,  by  giving  the  check  for  a 
fraudulent  purpose  was  thereby  estopped  to  deny 
its  liability,  but  Mr.  Justice  Brown  in  his  opinion 
said  (p.  244)  : 

"Tlie  claim  that  defendant  was  estopped  by  its 
che(|ue  to  deny  that  the  bank  was  indebted  to  the 
comity  in  the  amount  of  such  cheque,  depends  prac- 
tically upon  the  same  considerations  as  the  question 
of  innocent  purchasers.  If,  upon  the  faith  of  such 
representations,  the  county  commissioners  did  any 
act  prejudicial  to  the  interests  of  the  county,  an 
estoppel  might  arise;  but  if,  before  such  act  was 
done,  the  commissioners  w^ere  informed  that  the 
cheque  was  fictitious,  they  could  not  be  said  to  have 
acted  u])on  the  faith  of  its  representation  and  there 
conld  he  no  estoppel." 
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The  absolutely  necessary  element  of  an  equit- 
able estoppel  is  that  the  person  against  whom  the 
estoppel  is  claimed  must  have  performed  some  act 
or  made  some  statement  which  has  induced  the  per- 
son claiming  the  estoppel  to  believe  or  act  to  his 
prejudice  to  such  an  extent  that  it  would  now  be 
inequitable  to  permit  the  person  claimed  to  be  estop- 
ped to  speak  the  truth.  There  is  absolutely  no 
evidence  in  this  case  that  any  creditor  of  this  estate 
ever  saw  the  minutes  of  the  bankrupt  corporation, 
or  knew  of  their  existence  prior  to  the  institution  of 
bankruptcy  proceedings,  and  there  is  absolutely  no 
evidence  whatsoever  that  any  creditor  was  ever 
hindered,  delayed  or  defrauded  in  the  slightest  de- 
gree by  any  act  or  conduct  of  this  claimant,  or  the 
other  persons  connected  with  the  Summit  Invest- 
ment Company  transaction.  The  trustee  is  merely 
seeking  to  take  advantage  of  a  condition  of  affairs 
which  never  injured  any  person,  to  prevent  this 
claimant  from  obtaining  approval  of  a  claim  which 
both  the  referee  and  the  district  judge  found  valid 
ill  its  origin,  and  totally  unsatisfied. 
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III. 

TRUSTEE'8  CLAIM  THAT  CLAIMANT'S 
NOTP]S  WKRE  PAID. 

Tlic  next  })()int  uf  the  trustee  is  that  "tlic  eun- 
veyaiice  ti>  the  Snnimit  In  vestment  Company  being 
actually  not  only  constructively  fraudulent,  and 
Wells  having  participated  in  the  fraud,  he  cannot 
now  recover  the  consideration  for  the  transfer." 
Thei'e  are  two  difficulties  in  applying  this  rule.  One 
is  that  the  conveyance  to  the  Summit  Investment 
Company  was  not  actually  fraudulent,  and  the  other 
is  that  W(41s  is  not  seeking  to  recover  any  con- 
sideration foi'  that  transfer. 

We  can  only  Judge  of  a  man's  motives  by  what 
he  says  and  does.  Mr.  Wells  testified  that  his  ulti- 
mate motive  in  making  this  transfer  was  to  preserve 
the  assets  of  the  estate  from  being  frittered  away 
in  damage  suits.  It  was  his  idea,  to  use  his  own 
words,  "to  surround  these  resources  by  such  safe- 
guards as  would  prevent  their  being  dissipated  in 
that  manner  and  to  use  them  for  the  purpose  of 
carrying  out  the  contracts  of  the  company  in  regard 
to  their  water  rights  and  cultivation  of  the  land". 
If  this  was  not  the  real  motive  of  the  participants 
herein    what   could    have   been?      Counsel    for   the 
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trustee  in  another  portion  of  their  ])rief  state  "no 
idea  of  a  preference  to  themselves  ever  entered 
their  minds".  (Trustee's  l)rief,  p.  40.)  It  is  clear 
that  they  were  not  seeking  any  personal  preference 
for  themselves,  as  if  that  had  been  the  case  all  that 
they  would  have  had  to  do  would  liave  been  to  take 
the  property  themselves,  cancel  their  indebtedness 
to  the  company,  and  at  the  end  of  four  months  the 
preference  would  have  been  unassailable  in  bank- 
ruptcy. We  would  then  have  had  conduct  which 
the  Supreme  Court  of  the  United  States  has  de- 
clared not  to  be  fraudulent  in  fact  but  only  contrary 
to  the  provisions  of  the  bankruptcy  act  if  attacked 
in  time. 

Instead,  however,  of  grabbing  this  property  for 
themselves  these  parties  turned  over  as  it  accrued 
all  rental  arising  from  the  property  to  the  Orchard 
Company.  As  .soon  as  the  conveyance  was  questioned 
they  entered  into  the  agreement  of  December  30, 
1912,  wherein  every  one  agreed  that  this  ])roperty 
was  the  property  of  the  Oi'chard  Company.  ^Ir. 
Wells'  motive  toward  the  company  and  its  creditors 
can  be  further  seen  by  the  fact  that  subsequent  to 
the  Smnmit  Investment  Com]^any  transaction,  he 
loaned  the  com])any  over  $3,000,  a  large  portion  of 
whicli  he  boi'rowed  from  the  bank  for  that  purpose, 
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and  when  a  Juduiiicnt  was  entered  against  the  eom- 
])any  in  the  sunnner  (d*  1912  for  $1,750  he  obligated 
himself  ])ers(>nally  n])(>n  the  eompany's  supersedeas 
lutnd  to  enable  the  conijjany  to  a])peal  to  the  Su- 
preme Court.  \\\'  resjK'etfully  submit  that  this 
conduct  is  absolutely  iueompatilde  with  the  idea 
that  ^fr.  Wells  set  to  work  deliberately  to  defraud 
the  persons  who  had  had  business  transactions  with 
the  c(>ni])any. 

The  claimant  here  is  not  seeking  to  recover  back 
any  consideration  paid  for  the  transfer  to  the  Sum- 
mit Investment  Company.  There  was  no  such  con- 
sideration. The  reason  why  the  transfer  to  the 
Sunuuit  Investment  Company  was  constructively 
fraudulent,  w^as  that  it  was  without  consideration. 
If  Gates  had  actually  had  those  notes  and  had  can- 
celled them  in  consideration  of  this  conveyance,  the 
conveyance  would,  if  timely  attack  in  bankruptcy 
had  been  made,  have  been  an  unlaw^ful  preference 
against  the  bankruptcy  act,  but  it  would  otherwise 
have  been  a  perfectly  good  transfer.  The  only  rea- 
son why  the  conveyance  w^as  admittedly  construc- 
tively fraudulent  w^as  that  it  w^as  without  consider- 
ation, and  if  it  was  without  consideration  Wells 
cannot  now  be  said  to  be  seeking  to  recover  any 
consideration  paid  for  such  conveyance. 
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The  eases  cited  by  the  trustee's  counsel  in  sup- 
port of  this  proposition  are  cases  where  parties  are 
seeking  to  recover  considerations  paid  for  fraudu- 
lent transfers  where  they  were  guilty  participants 
in  actual  fraud.  Furthermore,  in  most  of  the  cases 
they  were  seeking  to  recover  the  considerations  as 
conditions  precedent  to  the  setting  aside  of  the 
transfers.  The  law  in  such  cases  is  clearly  not 
applicable  to  this  case.  Also  but  one  of  the  cases 
cited  by  the  trustee  upon  this  point  was  a  bank- 
ruptcy case,  and  that  case  is  In  re  Freidman,  164 
Fed.  131,  where  the  court  refused  to  find  that  the 
claimant  ever  had  a  valid  claim  against  the  estate, 
for  good  and  sufficient  reasons  appearing  in  the 
opinion  of  the  court. 

We  have  fully  argued  this  phase  of  the  question 
upon  pages  11  to  26  of  our  appellant's  brief  on  the 
appeal  of  L.  V.  Wells.  We  will  therefore  content 
ourselves  at  this  time  with  a  reference  to  that  argu- 
ment and  respectfully  submit  that  it  is  the  rule  of 
the  Supreme  Coui't  both  in  equity  and  in  bank- 
ruptcy that  the  holder  of  a  valid  claim  in  the 
absence  of  the  retention  of  an  unlawful  preference, 
is  entitled  to  all  the  rights  of  a  creditor,  regardless 
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of  what   Ills  (M)ii(liict   in   coniu'ctiuii   with   his  claim 
may  liave  been. 

dements  r.9.  Nichohon,  6  Wall.  299. 

White  rs.  Cotzhamen,  129  U.  S.  329. 

/'.  S.  Rul)})er  Co.  vs.  Amenean  Oak  L.  Co., 
181   U.  S.  434. 

Ihitehinson  vs.  Otis,  Wilcox  d'  Co.,  190  U.  S. 
552. 

K(  PIH'l   vs.  Tiffin  Savings  Bank,  197  U.   S. 
356. 

Par/e  vs.  Rofjers,  211  U.  S.  575. 

We  cannot  pass  this  point  without  calling  atten- 
tion to  a  very  material  misrepresentation  set  forth 
near  the  top  of  page  42  of  the  trustee's  brief.  Coun- 
sel there  mention  the  "finding  of  the  court  and  of 
the  referee  who  saw  and  heard  the  witnesses  on  the 
stand  that  the  facts  constituted  a  fraud  in  fact". 
The  referee  never  made  any  such  finding.  As  to 
what  the  district  judge  found,  who  neither  saw  nor 
heai'd  the  witnesses — his  opinion  speaks  for  itself. 
If  ho  had  been  satisfied  that  the  claimant  intended 
to  defraud  the  creditors  of  the  bankrupt,  he  would 
doubtless  have  said  so  in  so  many  words.  We  would 
call  attention  particularly  to  the  language  of  the 
district  judge  when  he  is  referring  to  the  testimony 
of  Wells  that  "it  therefore  appears  that  the  scheme 
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wlieii  stripped  of  its  euphony  is  to  hinder  and  delay 
creditors".  His  omission  of  the  word  defraud  in 
this  eonnertion  could  not  have  been  an  oversight. 

IV. 

Lastly,  counsel  for  the  trustee  argue  that  inas- 
much as  because  at  the  time  of  the  institution  of 
bankruptcy  proceedings,  the  legal  title  to  this  prop- 
erty stood  in  the  Summit  Investment  Company,  this 
claimant  is  thereby  barred  from  asserting  his  claim. 
Counsel  for  the  trustee  in  arguing  this  point  over- 
look the  fact  that  at  the  time  of  the  institution  of 
bankruptcy  proceedings  there  was  a  binding  con- 
tract in  existence  by  which  all  of  the  officers  and 
stockholders  of  the  Summit  Investment  Company 
had  declared  this  property  to  be  the  property  of  the 
Wenatchee  Heights  Oi'chard  Company,  and  had 
bound  themselves  to  use  this  property  in  the  carry- 
ing out  of  the  corporate  purposes  of  the  Orchard 
Company.  There  is  no  claim  h\\\  what  this  contract 
was  entered  into  in  good  faith  l)y  all  parties  to  it. 
The  only  thing  outstanding  at  the  time  of  the  insti- 
tution of  bankruptcy  proceedings  was  the  bare  legal 
title,  and  the  trustee  in  bankruptcy  undei*  the  bank- 
I'uptcy  act  upon  his  appointment  became  vested  with 
that  legal  title.     The  only  (effect  of  the  subsequent 
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(locd  was  to  show  the  jnir])()So  and  intent  of  tho 
]>r»'\  ions  holders  of  tliat  titU'.  There  was  absulutely 
no  (|nestion  at  any  time  hnt  wliat  tliis  property  was 
tlie  assets  of  the  hankrnpt.  Tlie  tiMistee  iji  l)ank- 
ruptcy  under  sTO  of  tlie  I>ankru])tey  Act  couhl  have 
transfen-cd  to  a  jturehaser  an  absolutely  good  title 
to  this  property  without  having  received  any  deed 
at  all  fi-oni  tlie  Sununit  Investment  Company.  The 
claimant  does  not  need  to  I'ely  upon  any  events 
which  ha])pened  subsequent  to  the  beginning  of 
bankruptcy  proceedings,  as  there  can  be  no  question 
but  what  at  the  time  of  the  institution  of  these  pro- 
ceedings the  assets  of  the  Summit  Investment  Com- 
pany were  the  assets  of  the  bankrupt  corporation. 
Furthennore  in  this  contention,  counsel  for  the 
trustee  overlook  §57 (g)  of  the  Bankruptcy  Act 
which  as  interpreted  by  the  Supreme  Court  of  the 
United  States  provides  that  any  preferred  creditor 
upon  his  preference  being  recovered  by  the  trustee, 
whether  with  or  without  the  consent  of  such  pre- 
ferred creditor,  can  nevertheless  prove  his  claim, 
and  this,  under  Page  vs.  Bogers,  211  U.  S.  577, 
(quoted  from  at  length  in  our  brief  upon  the  appeal 
of  this  claimant)  applies  even  where  the  preferred 
claimant  has  been  guilty  of  actual  fraud  in  obtain- 
ing his  preference. 
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We  note  that  counsc4  for  the  trustee  upon  page 
43  of  the  trustee's  brief,  sees  fit  to  cite  from  a  brief 
of  claimant's  counsel  which  they  are  kind  enough 
to  say  was  submitted  in  another  question.  This  is 
entirely  apart  from  the  record,  but  as  a  personal 
matter  we  would  like  to  explain  that  this  other 
question  was  a  question  which  was  answered  by  the 
district  judge  in  the  final  paragraph  upon  page  48 
of  the  transcript  where  he  says:  *'If  such  an  order 
were  made,  and  the  expense  incurred  of  increasing 
the  water  supply,  the  claims  of  the  contract  holders 
for  a  shortage  of  water  would  still  exist."  We 
were  there  discussing  whether  the  court  should  order 
that  the  executory  contracts  of  the  trustee  personally 
and  his  friends  should  be  specifically  enforced  in 
full  at  the  expense  of  general  creditors  of  the  estate. 
What  we  said  upon  that  question  was  held  by  the 
district  judge  to  be  good  law  and  counsel  for  the 
trustee  is  not  seeking  to  set  it  aside.  Fui'thermore, 
if  the  entire  argument  from  which  this  is  a  quotation 
were  exhibited  it  would  clearly  appear  that  this 
statement  is  not  in  the  slightest  antagonistic  to  our 
statement  in  the  present  brief.  We  are  now  occupy- 
ing exactly  the  same  ]^osition  that  we  occupied  both 
before  the  referee  and  the  district  judge,  and  this 
is  the  hrst  time  that  any  claim  has  been  advanced 
tliat  we  wore  inconsistent  in  our  position. 
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V. 

I'^iii.'illy.  coniiscl  for  the  trustee  claim  that  inas- 
nnich  as  it  was  Gates  who  tuiiicd  over  tho  stock  of 
the  Suniniit  Investment  Company,  Wells  can  have 
no  l)cnct1t  thcrcfi'oni.  Tlie  claimant  is  not  in  this 
<'asc  seeking'  any  hcnetit  hy  reason  of  the  i-cconvey- 
anee  of  the  property.  It  is  the  trustee  wlio  is  seek- 
iiii!:  to  have  this  claimant  praetieally  fined  the 
amount  of  the  dividend  upon  his  elaim  merely 
because  the  power  of  disposal  of  the  assets  of  the 
estate  was  foi*  a  while  vested  in  an  individual  who 
honorably  laid  down  sneh  power  immediately  when 
called  upon.  The  claimant  is  not  seeking  any  benefit 
through  the  Summit  Investment  Company  trans- 
action. He  is  merely  endeavoring  to  prevent  a 
transaction  which  never  harmed  any  one  else  from 
harming  himself.  He  testified  that  this  note  was 
never  out  of  his  possession,  and  was  never  paid  nor 
cancelled.  The  trustee  in  opposition  to  this  pro- 
duced a  statement  of  B.  E.  Gates,  which  states  that 
he  had  purchased  this  note,  the  record  of  a  reso- 
lution of  the  bankrupt  company  signed  by  the  claim- 
ant assenting  to  this  proposal  of  Gates  to  trade  this 
note  for  the  assets  of  the  company  and  authorizing 
the  sale  of  the  assets  of  the  company  for  this  note, 
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and  a  conveyance  of  the  title  to  these  assets  of  the 
company  to  Gates.  It  will  be  noticed  that  there  is 
not  any  statement  contained  in  these  records  that 
this  note  was  cancelled  or  paid,  and  payment  is  only 
an  inference  of  fact  from  the  combination  of  the 
record  and  the  deed.  This  evidence  was  admissible 
for  the  purpose  of  supporting  the  contention  of  the 
trustee  that  the  note  had  been  paid,  but  it  was  by  no 
means  conclusive,  and  the  referee  who  heard  Mr. 
Wells'  explanation  and  saw  him  while  he  was  mak- 
ing the  explanation  believed  Mr.  Wells  when  he 
said  that  the  note  had  never  left  his  possession,  and 
was  not  in  fact  paid,  and  the  district  judge  has  con- 
firmed the  finding  of  the  referee.  Even  if  the  claim- 
ant had  put  upon  his  record  the  point  blank  state- 
ment that  this  note  was  paid,  we  fail  to  see  how  in 
the  absence  of  his  ever  showing  this  to  anybody  it 
could  affect  his  standing  either  legally  or  morally. 
We  most  certainly  contend  that  a  fine  of  the  entire 
dividend  upon  a  $56,000  claim  is  rather  severe 
punishment  for  the  entrv  of  a  misleading  record 
which  was  never  shown  to  any  one  and  which  was 
never  used  in  an  attempt  to  defraud  any  one. 

We  respectfully  submit  that  the  decision  of  the 
referee  who  heard  this  witness  and  all  the  accusa- 
tions  hulled   at   him,   and   nevertheless   refused   to 
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find  tiiat  he  had  ])eeii  guilty  of  any  intentional  fraud, 
should  he  sustained  and  his  claim  as  approved  by 
the  referee  should  be  ordered  by  this  court  to  be 
apjjroved  to  i-ank  with  the  other  claims  against  this 
estate. 

Respectfully  submitted, 

OORWm  S.  SHANK, 
HORATIO  C.  BELT, 
Attorneys  for  Appellee,  L.  V.  Wells. 
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STATEMENT    OF    FACTS. 

A  full  and  complete  statement  of  the  facts, 
from  our  standpoint,  is  set  out  in  the  brief  filed  on 
behalf  of  the  Trustee  in  his  appeal  and,  therefore, 
we  shall  not  attempt  to  give  a  complete  statement 
of  facts  in  this  ])ricf,  but  shall  content  ourselves 
with  a  reference  to  a  few  of  the  statements  made 
in  the  brief  on  behalf  of  appellant  Wells  which 
we  feel  are  not  justified  or  supported  by  the  record. 

On  pages  7  and  and  8  of  that  brief  a  statement 
is  made  that  Gates  offered  to  take  the  two  notes  for 


the  conveyance  of  j^ractically  all  the  assets  of  the 
bankrupt  company  to  the  Summit  Investment  Com- 
pany. This  statement  is  probably  inadvertent. 
There  is  no  dispute,  nor  ever  has  been,  as  to  what 
Gates  actually  offered.  His  communication  is  set 
forth  in  full  at  page  37  of  the  record,  and  was  a 
statement  that  he  owned  the  two  notes  and  in  pay- 
ment of  them  would  take  a  conveyance  of  the  prop- 
erty there  described. 

There  is  no  evidence  to  justify  the  statement 
that  there  was  no  intention  of  ever  cancelling  the 
notes  of  Wells  and  McPherson  which  were  paid  by 
the  transfer  to  Gates.  Both  Wells  and  McPherson, 
in  one  part  of  their  testimony,  state  that  the  notes 
were  actually  transferred  to  Gates,  and  in  another 
part,  that  they  were  not  transferred  but  were  always 
in  their  possession.  Neither  is  there  any  evidence 
whatsoever  in  the  record,  nor  was  there  any  at  the 
hearing,  to  support  the  statement  made  in  the  brief 
that  the  suit  brought  in  the  Superior  Court  was 
started  without  any  demand  being  made  upon  Wells 
or  McPherson  or  the  Company  for  a  reconveyance 
of  the  property  to  the  Wenatchee  Heights  Orchard 
Company.  So  far  as  the  record  appears,  there  is 
nothing  whatever  to  explain  whether  the  suit  was 
brought  witliout  demand  or  whether  it  was  bi'ought 
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because  of  a  failure  t(»  resixmd  to  a  deiuand  for  a 
reeonvoyaneo  of  the  property. 

l^y  our  silenee  as.  to  the  statements  made  in  the 
^^'<Hs  ])rief  as  to  the  effect  of  the  agreement  made 
as  a  I'esult  of  tlie  suit  in  the  Superior  Court,  Ave  do 
not  wish  to  he  understood  as  aecpiieseing  therein. 
Our  views  as  to  the  effect  of  this  agreement  upon 
the  alleged  claim  of  L.  V.  Wells  will  be  set  forth 
(|uitc  fully  in  tlie  latter  portion  of  this  brief. 

ARGUMENT. 

I. 

The  basis  of  the  In'ief  submitted  by  Wells  and 
the  premise  upon  which  all  the  argument  therein 
must  rest  is  that,  the  conveyance  by  the  Wenatchee 
Heights  Orchard  Company  to  the  Summit  Invest- 
ment Company  was  merely  a  preference  to  Wells 
and  McPherson,  and  that,  therefore,  no  punishment 
should  be  inflicted  on  them  other  than  the  loss  of 
their  ])reference.  In  support  of  this  contention 
numerous  cases  have  been  cited.  We  have  no  dis- 
pute whatever  wdth  the  law  announced  in  Hutchin- 
son vs.  Otis,  Wilcox  d'  Co.,  190  U.  S.  552;  Keppel 
vs.  Tiffin  Savings  Bank,  197  U.  S.  356,  or  Page  vs. 
Rogers,  211  U.  S.  575.     In  our  view  of  this  case, 


however,  none  of  these  cases  has  the  slightest  appli- 
cation to  the  facts  as  found  in  the  record  here. 

There  is  all  through  the  Bankruptcy  Act  a  dis- 
tinction between  transfers  of  property  which  are 
fraudulent  as  against  creditors  and  transfers  of 
property  which  are  mere  preferences.  This  dis- 
tinction is  not  only  one  of  words.  It  is  a  real,  sub- 
stantial distinction  which  is  drawn  as  a  result  of 
the  facts  surrounding  the  transaction  and  the  inten- 
tion of  the  parties,  and  which  results  in  a  great 
difference  of  punishment  to  be  inflicted  upon  the 
guilty  party.  A  preference  is  defined  in  Sec.  60-A 
of  the  Bankruptcy  Act  as  follows: 

**A  person  shall  be  deemed  to  have  given  a 
preference  if,  being  insolvent,  he  has  icithin 
four  months  before  the  fling  of  the  petition, 
or  after  the  filing  of  the  petition  and  before 
the  adjndieation  *  *  *  made  a  transfer  of 
any  of  his  property  and  the  eft'ect  of  the  en- 
forcement of  such  judgment  or  transfer  will 
be  to  enable  any  one  of  his  creditors  to  obtain 
a  greater  percentage  of  his  debt  than  any  other 
creditor  of  the  same  class." 

The  oiiginal  Act,  in  defining  a  preference, 
omitted  the  words  italicized  in  the  above  quotation, 
making  any  transfer  of  property  the  effect  of  which 
was  to  enable  a  creditor  to  obtain  a  greater  per- 
centage of  his  debt  than  other  creditors  of  the  same 


class,  a  ])refer('ii(('  incsiuM-tivc  of  the  time  when 
it  was  made,  ruder  tho  Act  as  aiiioiidcd,  however, 
there  is  no  preference  unless  the  transfer  was  made 
within  l'(>ur  months  of  the  filing  of  the  petition. 
In  the  case  at  har  th(>  transfer  in  question  was  made 
Octoher  10th,  1911,  more  than  one  year  ]>ii<>r  to  the 
filing  of  tlie  petition.  Manifestly,  it  conld  not  he  a 
preference,  time  heing  one  of  the  essential  elements 
under  the  Act  as  amended. 

Not  onh^  is  the  length  of  time  fatal  to  the  con- 
sideration of  this  claim  as  a  preference,  but  there 
are  other  reasons  w^hy  it  should  be  considered  not 
as  a  preference  but  solely  as  a  transfer,  with  the 
intent  to  hinder,  delay  and  defraud  creditors. 

One  other  essential,  in  fact  the  most  important 
one,  to  the  commission  of  an  act  of  l^ankruptcy  is, 
that  there  should  be  a  transfer  of  property,  the 
effect  of  wdiich  will  be  to  enable  a  creditor  to  obtain 
a  greater  percentage  of  his  debt  than  any  other 
creditor  of  the  same  class.  Now^  it  is  contended  by 
Wells  in  this  case,  not  only  prior  to  tlie  institution 
(»f  these  proceedings  but  now  in  this  court,  that  his 
debt  was  not  ])aid  nor  secured,  nor  w^as  McPher- 
son's,  by  the  transfer  of  the  property  to  the  Summit 
Investment  Compan3\  He  says  in  his  brief,  in  the 
statement  to  wdiich  we  have  alluded,  on  page  8,  that 
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"The  two  notes  of  Wells  and  McPherson  were  never 
out  of  the  possession  of  the  payee;  there  tvas  no 
intention  of  cancelling  them  and  they  were,  in  fact, 
not  cancelled."  Now,  if  this  statement  is  true,  the 
property  transferred  to  the  Summit  luA^estment 
Company  was  not  given  in  payment  of  the  notes 
issued  to  Wells  and  McPherson.  There  is  no  con- 
tention made  now  that  the  conveyance  was  intended 
to  bo  a  mortgage,  or  security  for  the  notes.  There 
never  has  been  any  such  claim.  Consequently,  there 
was  not  a  conveyance  to  a  creditor  nor  to  any  one 
for  his  benefit,  the  effect  of  which  was  to  enable  the 
creditor  to  realize  a  greater  portion  of  his  claim 
than  the  other  creditors  of  the  same  class.  The 
notes  to  Wells  and  McPherson,  according  to  this 
claim,  were  still  outstanding,  valid  claims  against 
the  company  and  were  unsecured  and  so  remained 
at  all  times.  How  then  can  it  be  said  that  by  this 
transfer  AVells  and  McPherson,  or  any  creditor,  was 
able  to  receive  a  greater  percentage  of  his  debt  than 
other  creditors  of  the  same  class?  It  is  true  that  if 
Gates,  although  he  was  not  legally  bound  to  do  so, 
would  hold  the  stock  of  the  Summit  Investmeut 
Company  in  trust  for  Wells  and  McPherson,  they 
would  receive  more  property  than  they  otherwise 
would  have  received,  but  this  property,  according 


tn  their  |)i-('S('iit  ((intention  wonld  not  h.-nc  liccn 
roceived  as  a  payment  of  their  debt  hnt  as  their 
share  of  the  plnnder  from  tlie  lootin.u,-  of  the  \Ve- 
nateliee  Heipjhts  Orchard  Company  and  would  not 
affect  the  j^ercentage  they  wonld  receive  on  their 
claims,  except  t(>  rednce  it,  because  on  the  final 
wind-up  there  would  he  that  nnich  less  to  divide 
among  the  creditors  including  themselves.  Conse- 
quently, every  material  element  of  a  preference  is 
lacking  in  the  present  conveyance.  It  is  without 
the  time  limit  and  it  did  not  have  the  effect  of 
givinij!:  a  creditor  a  greater  percentage  of  his  debt. 
According  to  this  theory,  it  is  merely  a  conveyance 
with  a  secret  trust  in  favor  of  the  grantor. 

II. 

Looking  at  the  transfer,  however,  from  the 
standpoint  of  what  the  record  of  the  Wenatchee 
Heights  Orchard  Company — made  at  the  time — 
shows,  and  as  it  appears,  according  to  the  testimony 

of  Wells,  given  in  the  bankruptcy  proceeding,  we 
still  contend  that  this  conveyance  must  be  looked 
at,  not  as  a  preference,  but  as  a  conveyance  to  hin- 
der, delay  and  defraud  creditors. 

Prior  to  the  enactment  of  the  bankruptcy  law 
in  1898,  there  was  no  reason  known  to  a  court  of 
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equity  why  an  insolvent  debtor  should  not  transfer 
to  a  hona  fde  creditor,  with  the  intention  of  paying 
him,  any  portion  of  his  property,  so  long  as  the 
property  was  conveyed  at  a  fair  valuation  and  solely 
with  the  honest  intention  of  paying  the  creditor. 
The  mere  fact  that  the  creditor  would  receive  more 
than  others  was  not  considered  wrong  in  a  court  of 
equity.  There  were  known,  however,  to  courts  of 
equity  ever  since  they  have  been  established,  con- 
veyances made  for  the  purpose  of  hindering,  delay- 
ing and  defrauding  creditors.  Those  have  always 
been  subject  to  attack  and  condemnation  wherever 
found.  The  distinction  between  the  two  has  been 
recognized  by  the  Bankruptcy  Act.  In  its  definition 
of  a  preference  and  the  denunciation  thereof  and 
its  provision  for  the  return  of  the  property  con- 
veyed as  a  preference,  the  Bankruptcy  Act  limits 
the  punishment  to  a  return  of  the  property.  In 
other  words,  it  says  that  in  such  an  act  there  is 
nothing  immoral  nor  illegal  nor  contrary  to  the 
principles  of  honesty  and  fair  dealing  insisted  on 
by  a  court  of  equity.  This  is  merely  an  act  which 
for  tlie  purpose  of  procuring  an  equal  distribution 
of  an  insolvent,  debtor's  property,  if  it  is  followed 
within  fou.r  months  by  the  bankruptcy  of  the  gran- 
tor, has  been  declared  by  Congress  to  be  subject  to 
rescission.     As  to  convevances  made  with  intent  to 
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hiiulcr,  delay  and  dofraiul  civditoi's,  however,  tlu; 
Bankruptcy  Act  takes  a  different  view.  It  allows 
the  laws  of  the  State  Court  to  govern,  and  provides 
sini])ly  that  any  conveyance  which,  as  as^ainst  the 
creditors  of  the  bankrupt  is  void,  shall  be  void  as 
against  the  trustee.  In  other  words,  it  makes  the 
trustee  the  representative  of  the  creditoi-s  to  set 
aside  an}^  conveyances  which  they  themselves  could 
have  set  aside  had  bankruptcy  not  intervened.  The 
remedies  wliicli  a  trustee  has  are  thc^  same  as  cred- 
itors had  prior  to  the  passage  of  the  Act. 

Tn  this  case  there  are  two  fundamental  features 
whi<'h  the  trustee  relies  upon  to  show  this  transfer 
was  actually  made  with  the  intent  to  hinder,  delay 
and  defraud  creditors.  First,  the  conveyance  itself 
and  the  minutes  which  provide  for  it.  In  them  is 
a  letter  from  Gates  in  which  he  recites  liis  owner- 
ship of  the  notes  and  his  willingness  to  satisfy  the 
notes  upon  a  transfer  of  the  property.  That  state- 
ment is  presented  to  a  meeting  of  the  trustees  at 
which  are  present — as  the  only  trustees  of  the  cor- 
poration— the  payees  of  the  two  notes  which  Gates 
alleges  have  been  transferred  to  him.  That  meeting 
(which  is  Wells  and  McPherson)  adopts  a  reso- 
lution accepting  the  proposition.  The  minutes  of 
this  meeting  will  be  found  on  page  84  of  the  record. 
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Mr.  Wells  in  his  testimony  gives  the  reason  and 
necessity  for  the  performance.  He  says,  at  pages 
90  to  92,  practically,  that  they,  (A¥ells  and  Mc- 
Pherson),  believed  others  besides  Hotchkin  would 
be  able  to  recover  judgments  against  the  company. 
Hotchkin,  it  will  be  remembered,  had  secured  a 
judgment  against  the  bankrupt  for  failing  to  sup- 
ply sufficient  water.  Wells  was  anxious  to  dis- 
courage any  further  suits,  and  he  believed  that  if 
he  put  the  property  of  the  company  out  of  its  name 
these  persons,  (the  other  creditors  in  this  bank- 
ruptcy proceeding),  would  believe  that  the  company 
had  no  property  and  that  if  thej^  brought  suit  to 
recover  they  would  not  be  able  to  realize  thereon, 
and,  therefore,  for  the  purpose  of  discouraging  them 
from  commencing  suit  this  transfer  was  made.  It 
seems  to  us  that  comment  on  this  testimony  or  argu- 
ment to  prove  that  it  showed  a  wilful,  deliberate 
attempt  to  defraud  creditors  is  absolutely  unneces- 
sary. 

Judge  Cushman,  in  his  opinion  in  this  case, 
found  that  this  conveyance  was  for  the  purpose  of 
defrauding  creditors  and  that  it  had  that  effect. 
Not  only  Judge  Cushman  found  it  on  the  hearing 
on  this  claim,  but  the  referee  found  it  also,  and 
both  the  referee  and  Judge  Cushman  found  the  same 
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thinjj:  in  the  hearing*  on  the  adjudication.  Tlio  state- 
ment of  counsel  tliat  the  referee  who  heard  witnesses 
on  the  stand  had  found  them  not  p^nilty  of  fraud  is 
not  only  without  foun(h\tioii  in  the  recoi'd,  ])ut  is 
absolutely  untrue.  In  his  first  repoi-t  as  Special 
Master  on  the  hearing  on  the  adjudication  the 
referee  found  this  conveyance  was  made  for  the 
purpose  of  hindering,  delaying  aii'l  defrauding 
creditors.  That  holding  was  approved  by  the  Court 
in  the  opinion  by  Judge  Cushman  found  in  204  Fed. 
674.  The  exceptions  to  the  referee's  report  were 
overruled  in  the  order  of  adjudication  and  conse- 
quently it  has  been  conclusively  adjudged  in  this 
case  that  this  conveyance  was  a  conveyance  for  the 
purpose  of  hindering,  delaying  and  defrauding  cred- 
itors prior  to  the  filing  of  the  claim  of  Wells.  In 
the  hearing  on  the  claim,  the  Referee  did  not  find 
Wells  not  guilty  of  fraud.  He  did  find  that  there 
was  no  evidence  of  fraud  in  the  original  subscription 
to  the  capital  stock,  but  under  the  later  decisions  of 
the  Supreme  Court,  as  shown  in  our  ])rief,  that 
f|nestion  becomes  immaterial.  The  only  holding  he 
made  in  tlie  hearing  on  the  claim  as  to  the  character 
of  the  conveyance  to  Gates  is  found  quoted  by  Judge 
Cushman  in  his  opinion  and  is  as  follows: 

"While  it  is  possible  that  neither  party  to 
these  transactions  between  the  corporation  and 
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the  Summit  Investment  Company  would  have 
been  entitled  to  relief  as  against  the  other,  yet 
having  been  obtained,  the  consideration,  though 
fraudulent,  must  be  returned." 

It  will  thus  be  seen  that  every  court  that  has 
passed  upon  this  transaction  has,  at  every  step  of 
the  litigation,  held  that  it  was  a  transfer  made  with 
the  intention  of  deliberately  and  wilfully  defraud- 
ing the  creditors  of  the  Wenatchee  Heights  Orchard 
Company. 

In  re  Wenatchee  H eight h  Orchard  Co.,  209 
Fed.  84. 

Judge  Dodge,  sitting  in  the  District  Court  of 
Massachusetts,  In  re  Maher,  144  Fed.  503,  which 
has  been  quoted  with  approval  by  the  Supreme 
Court  of  the  United  States  in  Coder  vs.  Arts,  213 
U.  S.  223,  makes  very  clear  the  distinction  between 
a  preference  and  a  transfer  in  fraud  of  creditors, 
and  makes  clear  the  fact  that  there  was  no  intention 
on  the  part  of  Congress  to  confuse  the  two,  but  that 
all  through  the  Act  there  runs  a  clear  distinction 
between  the  two  classes  of  conveyances.  In  that 
case  one  of  the  grounds  of  objection  to  a  discharge 
was  that  the  bankrupt,  with  the  intention  to  do  so, 
had  given  a  preference  to  one  of  his  creditors,  and 
the  claim  was  made  that  that  constituted  an  objec- 
tion to  his  discharge  under  Sec.  14-b  4  which  makes 
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it  ail  ohjcftioii  tn  a  discharp;?  that  a  })ankni])t  has 
within  four  months  transferred,  roni()>('(I,  (U'stroyed 
or  eonrealod,  or  permitted  to  l)e  removed,  destroyed 
or  concealed,  any  of  his  property  witli  intention  to 
liinder,  dehiy  or  defrand  his  creditors.  There  was 
no  (jnestion  in  the  Maher  case  bnt  what  there  had 
been  a  preference  which  was  voidable,  and,  as  shown 
in  the  o]^inion  of  Judge  Dodge,  the  facts  showed  that 
the  transfer  was  not  such  a  one  as  wonld  have  been 
denounced  by  a  court  of  equity  piior  to  the  passage 
of  the  Bankruptcy  Act  as  a  transfer  to  hinder,  de- 
lay or  defraud  creditors.  With  the  opinion  of  Judge 
Dodge  is  printed  the  report  of  the  referee.  Together 
they  contain  an  admirable  and  complete  history  of 
the  acts  of  bankruptcy  with  reference  to  this  propo- 
sition.    At  page  505  of  the  opinion  it  is  said: 

"Tn  a  preferential  transfer  the  fraud  is 
constructive  or  technical,  consistina;  in  the  in- 
fraction of  that  rule  of  equal  distribution  among 
all  creditors  which  it  is  the  policy  of  the  law  to 
enforce  when  all  cannot  be  fully  paid.  In  a 
fraudulent  transfer  the  fraud  is  actual — the 
bankrupt  has  secured  an  advantage  for  himself 
out  of  what  in  law  should  belong  to  his  cred- 
itors and  not  to  him." 

This  <j notation,  which  is  the  one  cited  with 
approval  by  the  Supreme  Court  in  the  case  of 
Coder  vs.  Arts,  supra,  gives  succinctly  the  real  dis- 
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tinction  between  mere  preference  and  transfers  to 
hinder,  delay  and  defraud  creditors.  The  first  is 
merely  a  violation  of  the  bankruptcy  provisions  and 
embraces  within  it  no  idea  of  moral  wrong-doing. 
The  second  necessarily  includes  an  element  of  wilful 
fraud,  such  as  is  found  in  the  testimony  of  Wells, 
referred  to  above. 

As  we  have  pointed  out,  this  was  found  in  the 
court  below  in  his  decision  on  this  claim. 

To  the  same  effect  see 

Coder  vs.  Arts,  213  U.  S.  223. 

1  Lovelancl  on  Bankruptcy^  975. 

Van  Iderstine  vs.  Nat.  Discount  Co.,  174  Fed. 
518. 

Githins  vs.  Shifer,  112  Fed.  505. 

Everything  that  has  been  done  by  Wells  and 
McPherson  prior  to  the  filing  of  this  petition  has 
been  done  with  the  intent  and  purpose  to  make  the 
records  of  the  bankrupt  show  that  the  conveyance 
to  the  Summit  Investment  Company  was  an  absolute 
one,  which  divested  the  Wenatchee  Heights  Orchard 
Company  of  any  interest  in  the  property  conveyed, 
and  that  the  consideration  for  the  conveyance  was 
the  final  and  absolute  paj^ment  of  the  notes  men- 
tioned in  the  proposal  of  Gates.  Not  until  the  ad- 
judication and  the  passinij;  out  of  their  hands  of 
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the  cimtrol  of  the  Wenatchee  Heights  On-hard  Com- 
pany did  they  ever  contend  otherwise.  Even  when 
the  (luestion  of  the  liability  of  the  Wenatchee 
Heights  Orchard  Company  was  a  most  material  one, 
in  the  hearing  on  the  adjudication,  they  never  urged 
that  these  claims  of  theirs  existed. 

III. 

One  other  question  to  be  considered  in  an  ans- 
wer to  the  Wells  brief  is  as  to  the  effect  of  what 
counsel  calls  the  voluntary  restitution  by  the  Sum- 
mit Investment  Company.     We  have  pointed  out 
in  our  brief,  filed  in  the  appeal  of  the  trustee,  that 
Wells  nuist  be  estopped  to  claim  that  Gates  did  not 
have  the  notes  and  that  the  notes  Avere  not  paid,  he 
having  induced   the   corporation  to   part   with   its 
property  on  the  representation  that  tliey  were  m 
the  hands  of  Gates  and  that  this  conveyance  would 
pay  them.    So  we  may  start  this  argument  upon  the 
premise  that  up  to  tlie  time,  at  least,  that  the  agree- 
ment was  made  between  Benninghausen,  Ryer,  Mc- 
Elwain,   Gates,   the   Summit   Investment   Companv 
and  the  Wenatchee  Heights  Orchard  Compan)^  six 
days  after  the  suit  was  filed  in  the  State  Court  and 
a  Receiver  was  appointed,  the  notes  to  Wells  and 
McPherson   were   paid,    and   that   the    corporation 
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could  have  defended  against  any  suit  by  Wells  and 
MePherson. 

It  is  claimed  by  counsel,  without  any  foundation 
in  the  record,  that  the  suit  in  the  Superior  Court 
was  made  without  any  demand  and  that  this  argu- 
ment was  voluntarily  made  by  Wells  and  Gates. 
There  is  nothing  in  the  record  on  the  subject  one 
way  or  another,  but  so  long  as  counsel  has  travelled 
outside  to  insist  that  there  was  no  dem.and  and  the 
agreement  was  voluntary,  we  think  ^ve  may  give 
what  we  understand  to  be  the  truth  of  the  matter. 
That  for  the  entire  six  days  after  the  suit  was 
started  Mr.  Gates  stubbornly  insisted  that  he  and 
he  alone  was  the  actual  owner  of  the  stock  of  the 
Summit  Investment  Companj^,  and  that  no  one  had 
anyq  interest  therein  but  himself,  and  that  he  did 
own  the  Wells  note  when  he  made  the  proposition 
and  refused  to  give  up  any  part  of  the  property 
transferred  to  him.  And  it  was  only  when  legal 
proceedings  other  than  civil  were  threatened,  as  a 
result  of  some  of  the  transactions  he  had  had  with 
the  bankrupt,  that  the  agreement  was  finally  entered 
into;  and  there  is  this  in  the  record  to  substantiate 
that:  That  when  the  bankruptcy  proceedings  were 
commenced  and  Mr.  Gates  was  on  the  stand,  he 
insisted  then  that  he  owned  the  notes  and  that  they 
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were  transferred  to  him  for  a  valuahlo  consideration. 
At  that  time  Wills,  McPherson  and  Gates  were  de- 
fendinp:  against  an  adjudication  and  claimed  the  cor- 
poration was  solvent  and  therefore  they  at  that  time 
desired  to  make  the  liabilities  appear  small.  Con- 
sequently, it  was  not  then  claimed  by  them,  or  })y 
the  corporation  wliich  consisted  of  tlicm  and  them 
alcme,  that  these  notes  were  outstanding.  They  were 
content  with  the  testimony  of  Gates  that  the  notes 
were  his  property  and  liad  been  paid,  because  he 
then  said  the  bankrupt  owed  him  nothing  whatever. 
This  claim  now  that  the  notes  were  not  paid  and 
were  not  tlie  property  of  Gates  is  playing  fast  and 
loose  with  the  Coui-t. 

The  agreement  to  which  counsel  refers,  which 
was  made  with  the  hope  of  settling  the  State  Court 
litigation,  and  the  material  parts  of  which  are  found 
beginning  on  page  93  of  the  record,  did  not  transfer 
this  property  back  to  the  Wenatchee  Heights  Or- 
chard Company.  The  agreement  provided  that  the 
board  of  trustees  of  the  Summit  Investment  Com- 
pany should  be  increased  to  five.  It  provided  that 
Benninghausen,  McElwain  and  Ryer,  together  with 
Wells  and  McPherson,  were  to  be  trustees;  that 
Benninghausen  was  to  hold  all  the  stock  ''until", 
(and  we  quote  from  the  agreement  itself,  on  page 
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94),  ''the  obligations  of  the  said  Wenatchee  Heights 
Orchard  Company  shall  have  been  performed,  or 
tintil  such  prior  time  as  the  parties  hereto  shall 
agree  that  said  stock  shall  l^e  delivered  by  said 
trustee"  (Benninghausen)  "to  such  person  or  per- 
sons as  the  parties  hereto  shall  appoint."  Again^ 
on  page  96,  still  quoting  from  the  agreement,  "That 
the  capital  stock  held  by  each  of  the  parties  hereto 
and  by  said  G.  Benninghausen,  or  his  successor, 
shall  be  held,"  etc.,  *  *  *  "until  the  obligations 
of  the  said  Wenatchee  Heights  Orchard  Company 
shall  have  been  performed,  or  until  the  parties  here- 
to shall  have  agreed  otherwise."  In  other  words, 
when  the  agreement  was  executed  the  property  was 
not  re-transferred  to  the  Wenatchee  Heights  Or- 
chard Company,  nor  did  the  agreement  have  the 
legal  effect  of  transferring  the  property  to  the 
Wenatchee  Heights  Orchard  Company.  If  the  ob- 
ligations of  the  Wenatchee  Heights  Orchard  Com- 
pany had  amounted  to  fifty  thousand  dollars,  and 
the  total  value  of  the  property  conveyed  had  been 
worth,  as  Wells  and  McPherson  say  they  believe  it 
was,  one  hundred  thousand  dollars,  to  whom  would 
the  fifty  thousand  dollar  surplus  have  gone?  Mani- 
festly, under  this  agreement,  the  moment  the  obliga- 
tions of  the  Wenatchee  Heights  Orchard  Company 
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liad  Ihm'11  porforniort  B(*nninu:lianson  and  tlic  vest 
would  have  been  obligated  to  transfer  their  stock  in 
the  Summit  Investment  Company  l)aok  to  the  man 
from  wliom  they  received  it — back  to  B.  E.  Gates — 
and  he  could  have  done  with  that  property  what  he 
chose,  because,  it  being  a  transfer  to  hinder,  delay 
and  defraud  ci'editors,  neither  the  Wenatchee 
Heights  Orchard  Company  nor  any  of  its  stock- 
holders could  claim  any  relief  if  Gates  refused  to 
carry  out  his  trusteeship  (now  claimed  by  Wells  to 
have  existed)  and  claimed  the  property  absolutely. 
On  that  proposition  no  citation  of  authorities  is 
necessary.  Not  only  that,  but  at  any  time  that 
Benninghausen,  McElwain  and  Ryer  had  decided 
that  they  were  satisfied,  they  could  have  agreed  with 
Wells  and  McPherson  and  Gates  to  turn  the  shares 
of  stock  in  the  Summit  Investment  Companj^,  and 
with  them  the  control  of  the  property,  back  to  Gates, 
the  fraudulent  grantee,  and  the  remaining  creditors 
of  the  Wenatchee  Heights  Orchard  Company  would 
have  b(^en  left  as  they  were  before  the  State  Court 
suit  had  been  commenced,  to  commence  anew  an 
action  to  set  aside  the  eonveyan(?e. 

Again,  what  virtue  can  Wells  claim  by  reason 
of  the  fact  that  Benninghansen,  McElwain  and 
Eyer,  a  majority  of  the  board  of  trustees  of  the 
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Summit  Investment  Company,  themselves  creditors 
of  the  corporation,  in  violation,  if  jou  will,  of  their 
agreement  with  Wells,  turned  this  jproperty  over 
to  the  trustee  in  bankduptcy  of  the  Wenatchee 
Heights  Orchard  Company?  It  was  not  through 
any  act  of  Wells  that  they  turned  it  back.  He  took 
no  part  in  it.  He  could  not  have  prevented  it.  It 
was  transferred  because,  as  the  resolution  recites, 
the  District  Court  of  the  United  States,  in  the  orig- 
inal hearing  on  the  adjudication  in  this  case,  had, 
as  a  necessary  part  of  its  decision,  held  the  transfer 
to  the  Summit  Investment  Company  fraudulent  and 
void  as  against  the  creditors.  If  that  act  of  the 
majority  of  the  trustees  of  the  Summit  Investment 
Company  gave  rise  to  any  right  on  the  pa  it  of 
Wells,  it  was  a  right  of  action  against  the  Summit 
Investment  Company,  or  against  Benninghausen, 
Ryer  and  McElwain,  the  trustees,  individually,  for 
a  violation  of  the  agreement  entered  into  in  the 
Superior  Court  suit.  But  to  that  suit  there  would 
have  been  the  absolute  defense  that  the  conveyance 
to  the  Summit  Investment  Company  was  in  fraud 
of  creditors;  that  Wells  could  not  set  up  his  own 
fraud  and  ask  any  relief  on  it,  and  that  the  Summit 
Investment  Company  was  entitled  to  hold  that 
property  free  fi"om   any   claim   of   the   Wenatchee 
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Ileiirhts  Orrhnr.l  Com]nu^y  nv  its  stockholders.  Now, 
if  he  had  no  right  of  a<'ti(»ii  against  the  Summit 
Investment  Company,  whi.h  had  agreed  to  hold  the 
•   property  for  him,  why  a  right  of  aetioTi  against  the 
AVonatchee  Heights  Orchard  Company  because  its 
fraudulent   grantee   failed   to  keep   the   agreement 
which  it  was  not  bound  in  law  to  keep?    In  other 
words,   Wells   could   not   complain   as   against   the 
Sunnnit  Investment  Company  that  it  had  not  kept 
its  agreement,  because  the  agreement  was  void  as 
against    public    policy.      The    Wenatchee    Heights 
Orchard    Company   could   never   complain   of   that 
agreement  for  the  same  reason.    Why,  then,  should 
Wells  have  a  claim  against  the  Wenatchee  Heights 
Orchard  Company  because  of  that  fact? 

In  conclusion,  we  can  only  say  that  the  only 
case  cited  by  counsel  which  is  on  the  question  of 
fraudulent  conveyances  at  all  is  the  American  Oak 
Leather  case  in  181  U.  S.     That  case  was  based, 
however,  as  we  have  pointed  out  in  our  other  brief, 
solelv  upon  the  proposition  that  there  was  no  actual 
intent  to   defraud.     If   there   had   been   an   actual 
intent  to  defraud,  then  the  Court,  as  it  says,  would 
have  followed  the  opinion  of  the  Circuit  Court  of 
Appeals  for  the  Seventh  Circuit,  which  is  found  in 
96  Fed.  891.    In  this  case  there  is  fraud,  by  reason 
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of  the  self-expressed  intention  of  Wells,  the  appel- 
lant, to  put  the  property  of  the  corporation  where 
creditors  would  believe  the  corporation  no  longer 
owned  it  and,  therefore,  be  discouraged  from  start- 
ing suits  against  it.  What  else  constitutes  actual 
fraud  in  a  conveyance  by  an  insolvent  debtor? 

We  trust  the  Court  will  not  understand  from 
what  we  have  said  that  we  concede  that  the  return 
of  this  property  to  the  trustee  of  the  Wenatchee 
Heights  Orchard  Company  was  a  voluntary  con- 
veyance. Every  step  that  has  been  taken  has  been 
looking  towards  a  re-conveyance,  has  been  taken 
only  after  litigation  commenced  and  as  a  means  of 
settlement.  The  lower  Court,  in  his  opinion  (Rec- 
ord, page  48)  found  expressly  that  it  was  not  a 
voluntary  surrender.  We  contend  that  there  is  in 
the  record  more  than  ample  evidence  to  justify  this 
finding  and  none  that  is  contrary  to  it. 

One  other  serious  question  presents  itself  in  the 
consideration  of  this  case.  Has  the  illegal  transfer 
to  the  Summit  Investment  Company  been  rescinded 
so  far  as  the  Wenatchee  Heights  Orchard  Company 
is  concerned?  It  is  true  that  the  Summit  Invest- 
ment Company  has  deeded  the  property  to  the  trus- 
tee. Has  that  deed,  however,  any  greater  effect  than 
would  a  judgment  against  the  Summit  Investment 
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Conipjuiy  ill  ;i  suit  by  tlio  trustee?    Tlie  conveyance 
was  made  solely  because  of  the  fiiuliuj]^  already  made 
by  this   Court   that  the   eonveyance   was   made   to 
hinder,  delay  and  defraud  creditoivs.     If  a  suit  had 
been  broup^ht  by  the  trustee  to  recover  tliis  property 
and  lie  liad  recovered  jud<:»ment  and  there  had  been 
any  surplus  after  paying  the  creditois  of  the  We- 
natehee    Heii^hts    Orchard    Company    that    surplus 
would    liave  gone,   not   to   the   Wenatchee   Heights 
Orchard  Company,  but  to  the  Summit  Investment 
Company.    No  different  rule  applies  where  the  cou- 
veyanee  is  made  before  judgment  and  merely  for 
the  reason  that  the  conveyance  has  already  been 
declared  invalid.     In  this  case,  if  there  is  any  sur- 
pdus  after  the  paying  of  the  debts  of  the  Wenatchee 
Heights  Orchard  Company  then  the  surplus  goes  to 
the  Summit  Investment  Company  and  not  to  the 
Wenatchee  Heights  Orchard  Company.    That  being 
true,  so  far  as  the  Wenatchee  Heights  Orchard  Com- 
pany itself  is  concerned,  the  illegal  transfer  made 
by  its  trustees  to  the  Summit  Investment  Company 
has  never  been  rescinded.    Its  equity  in  the  property 
over  and  above  the  amount  of  its  liabilities  it  has 
lost  forever.     Foi-  that  equity  it  received  the  notes 
originally  issued  to  Wells  and  McPherson.     Why 
should  a  court  of  equity  now  take  from  it  that  con- 
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sideration  which  it  received  for  its  property,  the 
conveyance  of  which  has  caused  it  to  be  involved 
in  litigation  and  adjudged  a  bankrupt  and  deprived 
of  the  exercise  of  its  corporate  rights?  What 
greater  price  could  have  been  paid  for  these  notes 
than  has  been  paid  by  this  bankrupt  and  by  its 
creditors?  What  more  ample  payment  could  have 
been  made? 

Respectfully  submitted, 

RAYMOND  D.  OGDEN  and 
WALTER   SCHAFFNER, 

Attorneys  for  J.  B.  Lincoln, 
Trustee,  Appellee. 
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CLARENCE  L.  REAMES,  United  States  Attorney, 
ROBERT  R.  RANKIN,  Assistant  United  States  At- 
torney, 

Proctors  for  Appellant. 

G.  C.  FULTON, 

Proctor  for  Appellee.     [1*] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

UNITED  STATES  OF  AMERICA, 

Libelant  and  Appellant, 
vs. 

The  Steamer  ''MELVILLE,"  Her  Tackle,  Apparel, 
Furniture,  etc., 

Defendant. 

CALLENDER  NAVIGATION  COMPANY,  a  Cor- 
poration, 

Claimant  and  Appellee. 

Praecipe  for  Apostles. 

To  the  Clerk  of  the  Above-entitled  Court : 

You  will  please  prepare  the  apostles  in  this  cause, 
to  be  filed  in  the  office  of  the  Clerk  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit at  San  Francisco,  California,  upon  the  appeal 
heretofore  perfected  in  this  court,  and  include  in 
said  apostles  the  following  pleadings,  proceedings 
and  papers  on  file,  to  wit: 

*Page-nuinber  appearing  at  foot  of  page  of  original  certified  Record. 


2  United  States  of  America 

1.  All  those  papers  required  by  Subdivision  One 
of  Section  One  of  Rule  4  of  the  Rules  in  Admiralty 
of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  and  other  matters  thereby  re- 
quired. 

2.  All  the  pleadings  in  said  cause  including  the 
libel  of  information,  the  stipulation,  the  claim  and 
the  answer.     [2] 

3.  All  the  testimony  and  other  proofs  adduced  in 
said  cause. 

4.  The  opinion  of  the  court. 

5.  The  final  decree  and  the  notice  of  appeal. 
.    6.     The  assignments  of  error. 

And  prepare  said  apostles  as  required  by  law  and 
the  rules  of  the  District  Court  of  the  District  of  Ore- 
gon and  the  rules  of  the  said  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

Dated  at  Portland,  Oregon,  this  17th  day  of  De- 
cember, 1913. 

ROBERT  R.  RANKIN, 
Assistant  United  States  Attorney.     [3] 


Statement  of  the  Clerk  of  the  United  States  District 

Court. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 
No.  5920. 

UNITED  STATES  OF  AMERICA, 

vs. 

The  Steamer  ''MELVILLE,"  Her  Tackle,  Apparel, 
Furniture,  etc. 


Libelant: 
Defendant 


Claimant: 


Libelant: 


February  17. 
March  4. 
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PARTIES. 

United  States  of  America. 
The    steamer    "Melville,"    her    tackle, 
apparel,  furniture,  engines,  boilers, 
and  machinery. 
Callender  Navigation  €o.,  a  Washington 
Corporation. 

PROCTORS. 
Clarence  L.  Reames,  United  States  At- 
torney, and  Robert  R.  Rankin,  As- 
sistant United  States  Attorney. 
Defendant  and  Claimant:  G.  C.  Fulton,  Esq. 
1913. 

Filed  verified  libel. 
Filed  stipulation  of  Callender  Navi- 
gation Co.,  waiving  actual  seizure 
of  the  ''Melville"  and  publication 
of  process  herein. 
Filed  claim  of  the  Callender  Naviga- 
tion Co.,  a  corporation. 
Filed  answer  of  the  Callender  Navi- 
gation Co.,  a  corporation,  claimant. 
Application  to  set  cause  for  trial. 
Order  continuing  time    for    setting 

cause  for  trial. 
Order  setting  time  of  trial  for  June 
25th,  1913,  at  10  o'clock  A.  M.  [4] 
On  this  day  the  above-entitled  cause 
came  on  regularly  for  hearing  in 
the  District  Court  of  the  United 
States  for  the  District  of  Oregon, 
held  in  the  courtroom  thereof,  in 
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March 

March 
March 

May 

June 


4. 

4. 

20. 
24. 

12. 

25. 


United  States  of  America 

the  city  of  Portland,  District  of 
Oregon,  before  the  Honorable  C. 
E.  Wolverton,  Judge  of  said  Court, 
and  the  following  proceedings 
were  had: 

Mr.  Geo.  0.  Mowry,  Assistant 
United  States  Attorney,  appeared 
for  libelant,  and  G.  C.  Fulton  ap- 
peared as  proctor  for  defendant 
and  claimant;  whereupon  Mr.  Ful- 
ton moved  to  strike  certain  parts 
of  the  answer; 

It  is  ordered  that  said  motion  be 
and  the  same  is  hereby  granted; 
and 

Thereupon  H.  F.  McGrath  was 
sworn  and  examined  by  the  Gov- 
ernment and  thereupon  the  Gov- 
ernment rests;  and 

Thereupon  J.  B.  Yeon,  S.  C. 
Morton,  G.  H.  Callender  and  M.  F. 
Brady  were  sworn  and  examined 
as  witnesses  on  behalf  of  the  de- 
fendant, and  thereupon  the  de- 
fendant rests,  and  evidence  was 
closed;  and 

Thereupon,  after  argument  of 
proctors  for  respective  parties,  the 
cause  was  submitted;  and 

Thereupon,  the  Court  being 
fully  advised  in  the  premises,  it  is 
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ordered,  adjudged  and  decreed 
that  the  libel  be,  and  the  same  is 
hereby  dismissed. 

June  25.     Final  decree  filed. 

December.  17.    Filed  notice  of  appeal. 

December  17.    Filed  praecipe  for  apostles. 

December  21.     Filed  assignment  of  errors. 

December  Filed  stipulation  as  to  hearing  of  ap- 

peal.    [5] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  . 

UNITED  STATES  OF  AMERICA, 

vs. 

The  Steamer  ''MELVILLE,"  Her  Tackle,  Apparel, 
Furniture,  etc. 

Libel  of  Information,  U.  S.  R.  S.  4499. 

To  the  Honorable  Judges  of  the  District  Court  in 
and  for  the  District  of  Oregon: 
Comes  now  George  0.  Mowry,  Assistant  United 
States  Attorney  for  the  District  of  Oregon,  who 
prosecutes  for  the  United  States  in  this  behalf,  and 
being  present  herein  in  Court  in  his  own  proper  per- 
son, in  the  name  of  and  in  behalf  of  the  United 
States,  brings  this  libel  of  information  against  the 
steamer  "Melville,"  her  tackle,  apparel,  furniture, 
etc.,  and  against  all  persons  intervening  therein,  in 
a  cause  of  seizure  and  alleges  and  informs  as  fol- 
lows: 
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I. 

That  heretofore,  on,  to  wit,  the  12th  day  of  Oc- 
tober, 1912,  a  certain  vessel  being  a  steamer  called 
the  ** Melville,"  was  used  and  employed  in  the  trans- 
portation of  passengers  on  the  navigable  waters  of 
the  United  States,  to  wit,  on  the  Columbia  River 
in  the  District  of  Oregon. 

n. 

That  on  said  12th  day  of  October,  1912,  at  St. 
Helens,  Oregon,  the  said  "Melville"  did  take  on 
board  and  carry  and  convey  therefrom  on  the  said 
Columbia  River  to  a  point  approximately  opposite 
the  St.  Helens  shipbuilding  yards  in  said  District 
of  Oregon,  a  greater  number  of  passengers  than  she 
was  permitted  by  law  to  carry.     [6] 

in. 

That  the  number  of  passengers  stated  in  the  said 
vessel's  certificate  of  inspection  duly  issued  by  the 
duly  authorized  inspector  for  said  district,  and 
which  she  was  entitled  by  law  at  said  time  to  carry, 
was  seventy-five  (75),  and  that  on  said  date  and  at 
said  place,  the  said  vessel  topk  on  board  and  carried 
on  said  voyage,  one  hundred  and  nineteen  (119)  pas- 
sengers, contrary  to  the  provisions  and  form  of  the 
statutes  of  the  United  States  in  such  case  provided, 
by  reason  whereof  the  owner  or  owners  of  said 
steamer,  forfeited  and  became  liable  to  pay  to  the 
said  United  States  the  sum  of  Five  Hundred 
($500.00)  Dollars,  for  the  payment  of  which  said 
sum  the  said  steamer  has  become  liable  to  be  seized 
and  proceeded  against  by  way  of  libel  and  for  the 
recovery  of  which  this  cause  is  now  instituted. 
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IV. 

That  at  the  present  time  the  said  steamer  ''Mel- 
ville" is  withiu  the  said  District  of  Oregon,  and  that 
all  and  singular  the  premises  aforesaid  were  and  are 
true  and  within  the  admiralty  and  maritime  juris- 
diction of  the  United  States  and  of  this  Honorable 
Court. 

V. 
WHEREFORE,  the  said  Assistant  United  States 
Attoi-ney  for  the  United  States,  in  behalf  of  the 
United  States,  prays  the  usual  process  and  monition 
against  the  said  steam  vessel,  her  tackle,  apparel, 
furniture  and  other  appurtenances,  in  this  behalf  to 
be  made,  and  that  all  persons  interested  therein  may 
be  cited  to  appear  and  answer  the  premises,  and  that 
this  Honorable  Court  may  be  pleased  to  decree  for 
the  penalties  aforesaid  and  that  the  said  vessel  may 
be  condemned  and  sold  to  pay  the  penalties  afore- 
said, with  costs,  and  for  such  other  and  further  relief 
as  shall  to  law  and  justice  appertain. 

(Signed)     GEORGE  0.  MOWRY, 
Assistant  United  States  Attorney.     [7] 

United  States  of  America, 
District  of  Oregon, — ss. 

I,  George  0.  Mowry,  Assistant  United  States  At- 
torney for  the  District  of  Oregon,  being  duly  sworn, 
depose  and  say  that  I  have  prepared  the  foregoing 
Libel  of  Information  and  that  I  know  the  contents 
thereof  and  verily  believe  the  statements  therein 
contained  to  be  true,  and  that  the  same  was  pre- 
pared from  information  contained  in  reports,  docu- 
ments and  records  submitted  to  the  United  States 
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Attorney  by  the  Collector  of  Customs,  Port  of  Port- 
land, Oregon. 

(Sgd.)     GEORGE  0.  MOWRY. 

Subscribed  and  sworn  to  before  me  this  15th  day 
of  February,  1913. 

[Seal]  CHARLES  C.  HINDMAN, 

Notary  Public  for  Oregon.     [8] 


[Acceptance  of  Service  of  Process.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon, 

UNITED  STATES  OF  AMERICA, 

vs. 

The  Steamer  ''MELVILLE,"  Her  Tackle,  Apparel, 
Furniture,  etc. 

United  States  of  America, 
District  of  Oregon, — ^ss. 

Due  service  of  process  in  the  above-entitled  cause 
is  hereby  accepted  at  Astoria,  Oregon,  in  the  above 
district,  this  18th  day  of  February,  1913,  by  receiv- 
ing a  copy  of  the  libel  filed  therein  and  a  copy  of 
said  process  therein  issued  on  the  17th  day  of  Feb- 
ruary, 1913,  both  duly  certified  to  as  such  by  George 
0.  Mowry,  Assistant  United  States  Attorney. 

CALLENDER  NAVIGATION  CO. 

By  , 

President. 
(Signed)     G.  C.  FULTON, 

Proctor  for  Deft,  and  Owner.     [9] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

UNITED  STATES  OF  AMERICA, 

vs. 

The  Steamer  ''MELVILLE,"  Her  Tackle,  Apparel, 
Furniture,  etc., 

Claim  of  Vessel. 
To  the  Honorable  Judges  of  the  District  Court  in 
and  for  the  District  of  Oregon: 
Comes  now  the  Callender  Navigation  Co.,  a  cor- 
poration duly  organized,  existing  and  doing  busi- 
ness under  the  laws  of  the  State  of  Washington,  and 
appearing  before  this  Honorable  Court,  claims  the 
above-named  steamer  "Melville,"  her  tackle,  ap- 
parel, furniture,  etc.,  and  states  that  it  is  the  true 
and  hofia  fide  owner  thereof  and  that  no  other  per- 
son is  the  owner  thereof. 

CALLENDER  NAVIGATION  CO. 
[Corporate  Seal]       By  C.  H.  CALLENDER, 

Secretary. 
G.  C.  FULTON, 

Proctor  for  Owner. 

United  State  of  America, 
District  of  Oregon, — ss. 

I,  C.  H.  Callender,  being  first  duly  sworn,  upon 
oath  depose  and  say:  That  I  am  Secretary  of  the 
above-named  Callender  Navigation  Co.,  a  corpora- 
tion, and  that  I  prepared  the  foregoing  claim  to  the 
above-named  steamer  "Melville,"  and  that  I  know 
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the  contents  thereof  and  that  the  statements  therein 
contained  are  true  as  I  verily  believe. 

C.  H.  CALLENDER. 

Subscribed  and  sworn  to  before  me  this  20th  day 
of  February,  1913. 

[Notarial  Seal]  G.  C.  FULTON, 

Notary  Public  for  Oregon.     [10] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

UNITED  STATES  OF  AMERICA 

vs. 

The  Steamer  ''MELVILLE,"  Her  Tackle,  Apparel, 
Furniture,  etc. 

Stipulation. 

WHEREAS,  a  libel  of  information  was  filed  on 
the  17th  day  of  February,  1913,  by  the  United  States 
Attorney  for  the  District  of  Oregon,  in  behalf  of  the 
United  States  against  the  above-named  steamer 
''Melville,"  her  tackle,  apparel,  furniture,  etc.,  for 
the  reasons  and  causes  in  said  libel  mentioned;  and 

WHEREAS,  the  actual  seizure  of  said  steamer 
and  the  publication  of  process  herein  has  been  waived 
on  the  agreement  of  the  Callender  Navigation  Co.,  a 
corporation,  the  owner  of  said  steamer  "Melville," 
to  appear  in  said  suit  and  file  proper  claim  and 
stipulation;  and 

WHEREAS,  a  claim  to  said  steamer  has  been  filed 
by  the  said  Callender  Navigation  Co. ;  and  the  said 
Callender  Navigation  Co.,  claimant,  and  C.  H.  Cal- 
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lender  and  L.  F.  Laurin,  its  sureties,  the  parties 
hereto,  hereby  consenting  and  agreeing  that  in  case 
of  default  or  contumacy  on  the  part  of  said  claimant, 
or  its  sureties,  execution  for  the  sum  of  One  Thou- 
sand ($1,000)  Dollars,  being  double  the  amount 
clamied  by  the  said  libellant,  may  issue  against  their 
goods,  chattels  and  lands : 

NOW,  THEREFORE,  the  condition  of  this  stipu- 
lation is  such  that  if  the  said  Callender  Navigation 
Co.  the  said  claimant  herein,  and  C.  H.  Callender 
[11]  and  T.  F.  Laurin,  its  sureties,  shall  abide  by 
all  orders  of  the  Court,  interlocutory  or  final,  and 
pay  the  amount  awarded  by  the  final  decree  rendered 
by  this  court,  or  by  any  Appellate  Court  if  any  ap- 
peal intervene,  then  this  stipulation  to  be  void; 
otherwise  to  remain  in  full  force  and  effect. 
CALLENDER  NAVIGATION  CO. 
[Corporate  Seal]       By  C.  H.  CALLENDER, 

Secretary. 
C.  H.  CALLENDER,     (Seal) 
T.  F.  LAURIN,  (Seal) 

Sureties. 
Taken  and  acknowledged  before  me  this  20th  day 
of  February,  1913. 

[Notarial  Seal]  G.  C.  FULTON, 

Notary  Public,  State  of  Oregon,  Residing  at  Astoria, 
Oregon. 

United  States  of  America, 
District  of  Oregon, — ss. 

We,  C.  H.  Callender  and  L.  F.  Laurin,  sureties 
above  named,  being  first  duly  sworn,  do  severally  de- 
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pose  and  say :  That  I  reside  in  the  District  of  Oregon 
and  am  a  householder  therein  and  am  worth  the  sum 
of  one  thousand  ($1,000)  dollars  over  and  above  all 
my  just  debts  and  liabilities,  and  exclusive  of  prop- 
erty exempt  from  execution. 

C.  H.  CALLENDER. 

L.  F.  LAURIN. 

Subscribed  and  sworn  to  before  me  this  20  day  of 
February,  1913. 

G.  C.  FULTON, 
Notary  Public  for   Oregon,    Residing   at   Astoria, 
Oregon.     [12] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

UNITED  STATES  OF  AMERICA 

vs. 

The  Steamer  "MELVILLE,"  Her  Tackle,  Apparel, 
etc., 

Respondent. 

Answer. 
To  the  Honorable  CHARLES  E.  WOLVERTON 
and  ROBERT  S.  BEAN,  Judges  of  the  District 
Court  in  and  for  the  District  of  Oregon : 
The  answer  of  Callender  Navigation  Company, 
owner  of  the   steamer   '* Melville,"  her   tackle,  ap- 
parel and  furniture,  to  the  libel  of  the  United  States 
of  America   against  said   steamer   "Melville,"  in  a 
cause  of  contract,  civil  and  maritime,  and  the  said 
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respondent  alleges  and  propounds  as  follows,  that  is 
to  say: 

I. 

That  this  respondent  is  and  at  and  during  all  the 
times  in  said  libel  mentioned  was  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  Washington. 

II. 

That  respondent,  Callender  Navigation  Company, 
is  now  and  was  at  and  during  all  the  times  men- 
tioned in  said  libel  of  information  the  sole  owner  of 
the  said  steamer  "Melville,'*  her  tackle,  apparel  and 
furniture  complete,  and  no  other  person  had  or  has 
now  any  right,  title  or  interest  therein  or  thereto. 

III. 

This  respondent  answ^ering  unto  paragraph  num- 
bered I  of  said  libel  of  information  admits  the  same, 
and  the  whole  thereof. 

IV. 

This  respondent  answering  unto  paragraph  num- 
bered II  of  said  libel  of  information  denies  the  same, 
and  the  whole  thereof,  [13]  and  each  and  every 
allegation  therein  contained,  and  specifically  denies 
that  on  the  12th  day  of  October,  1912,  or  at  any  other 
time,  or  at  St.  Helens,  Oregon,  or  elsew^here,  the  said 
steamer  "Melville"  did  take  on  board,  and  did  take 
on  board  and  carry,  or  did  carry  or  convey,  from  St. 
Helens,  Oregon,  or  elsewhere,  or  on  the  Columbia 
River,  or  elsewhere,  to  a  point  approximately  op- 
posite said  St.  Helens,  or  elsewhere,  or  to  the  St. 
Helens  Shipbuilding  Yards,  or  elsewhere  in  the  Dis- 
trict of  Oregon,  or  at  all,  a  greater  number  of  pas- 
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sengers  than  she  was  permitted  to  carry  by  law. 

V. 

This  respondent  answering  unto  paragraph  num- 
bered III  of  said  libel  of  information  admits  that 
the  number  of  passengers  that  said  steamer  '' Mel- 
ville''  was  authorized  to  carry  on  said  October  12, 
1912,  was  75,  but  denies  that  on  said  date,  or  at  said 
place,  or  at  any  time  whatever,  or  at  all,  the  said 
vessel  took  on  board  or  carried  on  said  voyage,  or 
any  voyage,  119  passengers,  or  any  number  of  pas- 
sengers to  exceed  75  passengers,  or  any  passengers 
contrary  to  the  provisions  or  forms,  or  any  provision 
or  form,  of  the  statutes  of  the  United  States  in  such 
case  provided,  and  denies  by  reason  whereof,  or 
otherwise,  or  at  all,  the  owner  or  owners  of  such 
steamer  forfeited  or  became  liable  to  pay  to  the 
United  States  the  sum  of  $500.00,  or  any  sum  or 
amount  whatever,  or  for  the  payment  of  which  said 
alleged  sum,  or  any  sum  whatever,  the  said  steamer 
has  at  any  time  become  liable  to  be  seized  or  pro- 
ceeded against  by  way  of  libel,  or  otherwise. 

VI. 

This  respondent  answering  unto  paragraph  num- 
bered IV  of  said  libel  of  information  admits  the  al- 
legations contained  therein  to  be  true. 

AFFIRMATIVE  BEFENiSE. 
This  respondent,  for  a  further  and  separate  an- 
swer and  defense  to  the  matters  and  things  set  forth 
and  averred  in  the  libel  [14]  of  information  filed 
herein  against  the  said  steamer  ''Melville"  by  the 
United  States  of  America,  represents  and  shows  to 
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this  Honorable  Court  as  follows,  that  is  to  say : 

That  heretofore,  and  on  the  12th  day  of  October, 
1912,  the  respondent  was  the  owner  of  the  whole  of 
that  certain  steamer  "Melville,'*  her  tackel,  apparel, 
furniture,  boilers  and  engines  complete,  which  is  de- 
scribed and  set  f oii:!!  in  the  libel  of  information  filed 
herein,  and  on  that  date  the  St.  Helens  Shipbuilding 
Co.  had  constructed  and  completed  a  large  steamboat 
named  ''Multnomah"  at  its  shipbuilding  yards  on 
an  island  in  the  Columbia  River,  opposite  the  town 
of  St.  Helens  and  about  a  quarter  of  a  mile  from  the 
dock  at  St.  Helens,  and  it  advertised  that  on  said 
date,  at  about  the  hour  of  four  o'clock  P.  M.,  the 
said  "Multnomah"  would  be  launched  into  the 
waters  of  the  Columbia  River,  and  invitations  were 
extended  to  the  public  to  witness  the  launching 
thereof,  and  for  the  purpose  of  permitting  certain  of 
its  friends,  citizens  of  Astoria,  which  did  not  exceed 
fifteen  in  number,  witnessing  the  launching  of  said 
steamer  "Multnomah"  at  the  said  shipyards  afore- 
said, chartered  from  respondent  the  said  steamer 
"Melville"  for  a  voyage  from  Astoria,  Oregon,  to 
the  shipyards  of  the  said  St.  Helens  Shipbuilding 
Co.  aforesaid  and  return.  That,  on  the  morning  of 
October  12,  1912,  the  said  steamer  "Melville"  left 
its  dock  at  the  city  of  Astoria,  Clatsop  County,  Ore- 
gon, on  its  voyage  to  said  shipyards  of  said  St. 
Helens  Shipbuilding  Co.,  having  on  board  not  to  ex- 
ceed fifteen  passengers.  That  said  steamer  arrived 
opposite  the  town  of  St.  Helens  at  about  the  hour/ 
of  3:45  P.  M.  of  said  October  12,  1912.  That  said 
steamboat   passed  near  a   dock  at  the   towTi  of  St. 
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Helens,  when  the  charterer  of  said  steamer  **  Mel- 
ville" observed  a  very  few  of  its  friends  on  the  said 
dock  at  St.  Helens,  who  notified  them  by  gestures 
and  signs  that  they  were  unable  to  obtain  transporta- 
tion from  said  dock  to  the  shipyards  of  said  St. 
Helens  Shipbuilding  Co.  That  [15]  the  said 
friends  did  not  exceed  fifteen  in  number,  and  there- 
upon, as  a  mere  matter  of  accommodation,  and  not 
otherwise,  the  said  friends  were  notified  by  the  mas- 
ter in  charge  of  said  "Melville"  that  the  said  "Mel- 
ville" would  stop  for  them,  and  that  for  that  purpose 
alone  the  said  "Melville"  was  run  alongside  of  a 
dock  in  said  town  of  St.  Helens,  but  was  not  moored, 
but  the  gang-plank  was  run  ashore  for  the  purpose 
of  permitting  the  said  friends  of  the  charterer  to 
board  said  "Melville,"  not  to  exceed  fifteen  in  num- 
ber, and  whilst  said  steamer  was  alongside  of  said 
dock  but  not  moored,  and  otherwise  fastened,  a  large 
number  of  persons  and  individuals  unknown  to  the 
master  or  crew  of  said  steamer  forcibly  and  violently 
sprang  aboard  whilst  the  friends  of  the  charterer 
were  being  assisted  in  boarding  the  same.  That  a 
number  of  them  sprang  from  the  dock  down  on  board 
said  steamer,  whilst  others  got  aboard  from  the  sides 
and  stern.  That  the  master  and  crew  of  said  steamer 
used  all  possible  force  to  prevent  the  said  individuals 
and  parties  from  boarding  said  steamer,  but  were 
powerless  to  do  so,  and  the  said  steamer  was  imme- 
diately backed  away  from  said  wharf  out  into  the 
river,  and  when  the  same  was  cleared  from  said  dock 
the  master  counted  the  said  passengers  and  there 
were  on  board  not  to  exceed  seventy-five  passengers 
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in  all,  but  he  did  not  dare  return  with  said  boat  to 
the  wharf  or  dock  at  St.  Helens,  for  if  he  had,  there 
were  a  large  number  of  individuals  and  persons  still 
left  on  the  dock  clamoring  to  be  taken  on  board  and 
would  have  forcibly  gone  on  board  said  steamboat. 
Thereupon  the  said  master  of  said  ''Melville"  navi- 
gated said  steamer  to  the  said  shipyards  of  said  St. 
Helens  Shipbuilding  Co.  and  witnessed  the  launch- 
ing of  said  steamer  "Multnomah,"  and  returned  said 
passengers  to  the  dock  at  St.  Helens. 

That  the  acts  herein  specified  and  alleged  are  the 
identical  acts  set  forth  and  alleged  in  the  libel  of  in- 
formation, and  the  transportation  of  the  passengers 
from  said  dock  at  St.     [16]     Helens  to  said  ship- 
building plant  of  said  St.  Helens  Shipbuilding  Co. 
is  the  same  incident  related  and  set  forth  in  the  libel 
of  information  filed  herein,  and  not  otherwise,  and 
your   respondent  avers   that  said  steamer  did  not 
carry  or  take  on  board  at  said  time,  or  at  any  other 
time,  to   exceed  seventy-five   passengers.     That  no 
charge  whatever  was  made  for  said  transportation, 
and  those  who  did  board  said  vessel  at  St.  Helens, 
with  the  exception  of  about  fifteen  personal  friends 
of  the    charterer,    boarded   the    same  forcibly  and 
against  the  protest  and  consent  of  the  master  and 
crew,  and  it  was  utterly  impossible  to  prevent  them 
as  well  as  it  was  utterly  impossible  to  eject  them 
therefrom,  and  a  larger  number  would  have  boarded 
said  steamer  had  the  same  been  docked  or  moored 
at  St.  Helens.     That  the  said  master  and  crew  of 
said  steamer  exercised  all  their  powers  to  prevent 
the   said   passengers    from    going   on   board    said 
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steamer,  but  were  utterly  powerless  to  do  so. 

Respondent,  for  a  further  and  separate  answer  and 
defense,  alleges : 

That  if,  as  a  matter  of  fact,  the  said  steamer  "Mel- 
ville" had  on  board  on  October  12,  1912,  or  carried 
at  that  time  between  St.  Helens  and  the  shipyards 
opposite  thereto,  more  passengers  than  allowed  such 
steamer  by  law,  which,  of  course,  respondent  denies, 
it  was  through  no  fault  or  want  of  exercise  of  care 
on  the  part  of  the  master  or  crew  of  said  vessel,  or 
the  owner  thereof,  or  any  person  connected  with  the 
management,   navigation   or   operation  thereof,  for 
that  on  said  October  12, 1912,  the  said  steamer  ''Mel- 
ville ' '  was  chartered  for  a  voyage  from  Astoria,  Ore- 
gon, to  the  said  shipyards   opposite  St.  Helens  and 
return,  and  when  opposite  the  dock  at  St.  Helens 
there  were  about  fifteen  friends  of  the  charterer  on 
said  dock  who  desired  to  be  transported  therefrom 
to  the  launching  of  the  steamer  "Multnomah"  at  the 
shipyards  of  the  St.  Helens  Shipbuilding  Co.,  op- 
posite said  St.  Helens,     [16y2]     and  so  indicated, 
and  for  the  sole  purpose  of  taking  them  aboard,  said 
steamer  was  run  alongside  of  the  said  dock,  and  said 
friends,  amounting  not  to  exceed  fifteen,  were  as- 
sisted on  board,  and  while  assisting  the  same  on  board 
a  number  of  persons  unlawfully,  wrongfully  and  vio- 
lently and  against  the  will,  consent  and  protest  of 
the  master  and  crew  of  said  steamer  and  those  having 
it  in  charge,  boarded  said  steamer,  and  in  order  to 
prevent  more  from  getting  aboard,  the  said  steamer 
was   immediately   by  said   master   and  crew  sailed 
therefrom,  but  not  until  a  large  number  had  jumped 
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aboard  from  various  places  along  said  dock  and 
places  adjacent  thereto  and  \Nithont  the  knowledge 
and  consent  of  and  against  the  protest  of  said  master 
and  crew  of  said  steamer.  That  said  master  did  not 
dare  to  return  to  said  dock  with  said  steamer,  for 
there  were  at  that  time  a  large  number  of  additional 
persons  who  threatened  to  and  would  have  come 
aboard  said  steamer,  and  said  master  and  crew  were 
powerless  to  exclude  the  said  individuals  therefrom. 
That  there  was  not  at  the  time  said  steamer  reached 
said  dock  at  St.  Helens  to  exceed  fifteen  persons 
aboard  said  steamer,  and  according  to  the  best  infor- 
mation obtainable  by  the  owner,  there  were  not  to  ex- 
ceed seventy-five  people  on  board  said  steamer  at 
any  time,  but  if  there  were  any  more  than  that,  it 
was  beyond  the  power  of  the  master  and  crew  to  pre- 
vent it. 

WHEREFORE,  respondent  having  fully  an- 
swered, prays  that  the  libel  of  information  be  dis^ 
missed,  and  that  it  have  and  recover  its  costs  and  dis- 
bursements herein. 

CALLENDER  NAVIGATION  CO. 

By  G.  C.  FULTON, 
Its  Proctor. 
G.  C.  FULTON, 
Proctor  for  Respondent,  Astoria,  Ore.     [17] 

State  of  Oregon, 
County  of  Clatsop, — ss. 

I,  C.  H.  Callender,  being  first  duly  sworn,  on  oath 
depose  and  say  that  I  am  Secretary  and  General 
Manager  of  the   respondent,  Callender  Navigation 
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Company,  a  corporation  organized  under  the  laws  of 
the  State  of  Washington,  and  that  I  have  read  the 
above  and  foregoing  answer  to  the  libel  of  informa- 
tion filed  against  steamer  ''Melville"  by  the  United 
States  of  America,  and  know  the  contents  thereof, 
and  that  the  same  is  true,  as  I  verily  believe. 

C.  H.  CALLENDER. 

Subscribed  and  sworn  to  before  me  this  1st  day 
of  March,  A.  D.  1913. 

[Seal]  G.  C.  FULTON", 

Notary  Public  for  Oregon.     [18] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

UNITED  STATES  OF  AMERICA 

vs. 
The  Steamer  "MELVILLE,"  Her  Tackle,  Apparel, 
Furniture,  etc. 

GEORGE  MOWRY,  for  Complainant. 
G.  C.  FULTON,  for  Defendant. 
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Complaint  dismissed 37 

[19] 

Portland,  Oregon,  June  25,  1^13. 

Mr.  MOWRY.— Mr.  Fulton  will  admit,  I  think, 
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(Testimony  of  H.  F.  MeGrath.) 

that  the    "Melville's"    license  only  allowed  her  to 

carry  75  passengers. 

Mr.  PULTON.— I  admit  that  in  the  pleadings. 

[Testimony  of  H.  F.  MeGrath,  for  Government.] 
H.  F.  McGrKATH,  called  as  a  witness  on  behalf  of 

the  Government,  being  first  duly  sworn,  testified  as 

follows: 

Direct  Examination. 
(Questions  by  Mr.  MO  WRY.) 

Mr.  MeGrath,  you  reside  in  Portland? 

A.  Yes. 

Q.  What  is  your  official  business? 

A.  Deputy  Collector  and  Chief  Inspector  of  Cus- 
toms, this  port. 

Q.  Was  that  your  business  and  office  on  the  12th  of 
October,  1912?        A.  Yes,  sir. 

Q.  Were  you  down  at  St.  Helens  on  that  day? 

A.  I  was. 

Q.  Did  you  see  this  steamer  ''Melville"  there? 

A.  I  did. 

Q.  Well,  go  ahead  and  state  what  you  know  about 
the  ''Melville"  matter. 

A.  I  was  standing  on  the  bow  of  the  "T.  J.  Pot- 
ter" when  I  noticed  the  "Melville"  coming  up  from 
St.  Helens.  Her  forward  deck  and  the  deck  on  each 
side  of  the  cabin  and  aft  seemed  to  be  crowded  with 
people.  My  first  attention  was  called  to  it  by  two 
or  three  parties  there  stating — I  guess  more  in  a 
joshing  way^ — "Well,  now,  Mac,  you  have  got  a  job. 
I  think  that  boat  has  got  more  passengers  than  we 
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have  got."  I  [20* — If]  immediately  went  to  the 
hurricane  deck,  right  aft  of  the  pilot-house  on  top, 
and  as  the  ** Melville"  came  along  I  counted  the  pas- 
sengers. She  was  coming  sort  of  bow-on,  coming 
around  some  other  boats  that  were  on  the  other  side 
there,  smaller  craft  she  was  passing.  And  I  counted 
the  people  on  the  starboard  side  of  her  the  best  I 
could,  along  the  side  and  on  her  bow,  and  then,  of 
course,  as  she  got  right  alongside  of  us,  she  wasn't 
more  than  100  feet,  and  I  finished  up  my  count,  and 
counted  119.  That  is  what  my  ticker  registered 
when  I  finished  counting.  And  one  of  the  things 
that  had  called  my  attention  to  the  boat  was  the  fact 
that  about  15  minutes  previous  to  that  time  the  tug, 
or  rather  the  fishing  boat  ''Eureka,"  belonging  to 
the  Columbia  River  Packers  Association,  came  up  the 
river,  and  I  had  counted  her  passengers  on  her  and 
found  she  had  75.  I  ran  off  the  "Potter,"  and  ran 
over  to  the  place  where  the  ''Eureka"  landed,  and 
tallied  her  passengers  off,  and  tallied  up  her  life-pre- 
servers, and  found  that  she  had  only  38  life-pre- 
servers. 

Mr.  FULTON. — I  don't  know,  your  Honor — ex- 
cuse me — I  don't  know  what  that  has  to  do  with  this 
case. 

COURT.— This  is  another  boat? 

A.  This  is  another  boat.  As  to  the  relative  size 
of  the  crowd — that  is  all. 
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Mr.  FULTON.— It  is  not  ow-ned  by  the  Callender 
Navigation  Company  f        A.  No,  no. 

Mr.  FULTON.— Well,  then,  I  ask  your  Honor  to 
strike  that  out. 

A.  Only  just  leading  up  to  how  I  happened  to 
count. 

COURT.— Confine  yourself  to  the  ''Melville." 
[21-2] 

A.  The  "Melville"  then  went  across,  possibly 
500  feet,  to  a  log  raft,  where  there  were  two  rafts  of 
logs  moored,  after  she  passed  us.  He  ran  her  nose 
along  the  side  there,  and  the  full  length  of  the  boat 
alongside  there,  and  a  great  many  people  got  off  on 
the  log  raft.  And  if  I  remember  correctly,  the  boat 
backed  up  a  little  bit,  so  that  those  on  the  log  raft 
might  have  an  opportunity,  or  some  of  them  went 
ahead  on  the  log  raft,  and  witnessed  the  launching 
from  the  log  raft.  And  as  she  came  back  again,  I 
took  my  same  position  and  counted  as  she  came  back, 
and  I  counted  120  passengers.  But  I  took  the  lesser 
amount,  because  I  was  not  certain  that  the  higher 
amount  would  go.  And  there  was  one  other  party 
that  counted  it,  but  that  party  is  not  here  and  not 
available  as  a  witness,  having  died  about  a  week 
ago.  At  that  time  I  didn't  know  that  the  ''Mel- 
ville" had  carried  an  excess  of  passengers,  until  I 
arrived  home  on  Monday,  and  I  went  into  the  In- 
spector's office,  and  asked  them  whether  or  not  the 
"Melville"  had  a  permit,  an  excursion  permit,  and 
was  informed  that  her  passenger  allowance  was  only 
75.    And  there  was  nojhing  more  for  me  to  do  then 
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except  make  a  report  to  the  collector  of  the  facts 
as  I  found  them  to  exist. 

Q.  When  you  counted  them  the  second  time,  you. 
say  that  was  when  they  were  returning? 

A.  As  they  were  returning,  yes,  sir. 

Q.  Now,  in  the  meantime  people  had  gotten  off  on 
the  log  raft,  had  they? 

A.  Yes,  sir,  some  of  them  had  gotten  off  on  the 
log  raft,  to  witness  it,  I  suppose,  on  that  side. 

Q.  And  had  gotten  back  on  again? 

A.  Yes,  sir.     [22—3] 

Q.  And  you  counted  120  the  second  time? 

A.  Yes,  sir. 

Q.  Do  you  know  what  is  the  number  of  the  crew 
on  the  ''Melville"? 

A.  I  think  her  certificate  says  five. 

Q.  Five  in  the  crew? 

A.  Yes,  sir.  I  think  there  is  master  and  one  deck- 
hand, engineer  and  fireman,  and  one  in  the  steward's 
department,  I  believe  is  the  complement. 

Cross-examination. 
(Questions  by  Mr.  FULTON.) 

Did  you  see  any  of  these  people  that  you  claim 
were  passengers  on  the  "Melville"  get  off  the  "Mel- 
ville"? 

A.  Some  of  them  went  off  on  the  other  side. 

Q.  Wait  a  minute.  I  say,  did  you  see  them  get  off 
when  the  "Melville"  was  tied  up  alongside  this  log 
raft?  Did  you  see  any  of  them  get  off  the  'Mel- 
ville"? 

A.  Well,  I  saw  no  people  on  the  log  raft  when  she 
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pulled  up  alongside. 

Q.  Wait  a  moment,  please.  Let  us  have  an  under- 
standing. You  understand  the  question  surely. 
You  are  intelligent  enough  for  that. 

COURT.— Answer  the  question,  and  then  you 
may  make  such  explanation  as  you  desire. 

Q.  Did  you  see  any  person  get  ofe  the  ''Melville" 
when  it  was  up  alongside  this  log  raft  you  speak  of? 
Now,  that  is  the  question.    You  can  answer  it  yes  or 


no. 


A.  I  don't  think  I  could  state  positively  I  saw 
them  get  off,  stepping  off. 

Q.  Did  you  see  any  person,  whilst  the  "Melville" 
was  tied  alongside  of  the  log  raft,  get  onto  the  "Mel- 
ville," get  aboard! 

A.  I  don't  know  that  I  could  swear  positively  to 
that.     [23—4] 

Q.  We  have  no  fault  to  find  with  you,  Mr.  Mc- 
Grath, for  making  your  complaint.     That  is  all. 

A.  I  understand  that.     I  appreciate  that. 
(Examination  by  the  Court.) 

Q.  How  long  did  the  "Melville"  remain  at  this 
raft? 

A.  Possibly  20  minutes— 25  minutes;  something 
like  that. 

Q.  Did  it  remain  there  during  the  launching? 
A.  Yes,  sir. 

Q.  After  the  launching  was  over,  it  came  back? 
A.  She  came  back;  and  as  it  came  back  past  again, 
I  counted  the  passengers. 

Redirect  Examination. 
Q.  Did  you  take  notice  of  the  log  raft  before  the 
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''Melville"  got  there?        A.  I  think  I  had. 

Q.  Take  notice  whether  there  were  people  on  the 
log  raft? 

A.  Not  to  my  recollection,  there  was  not. 

Q.  There  were  not?        A.  No,  sir. 

Q.  And  after  the  "Melville"  got  there,  did  you 
see  people  on  the  log  raft? 

A.  I  did.  Of  course,  there  were  others  down  be- 
low, all  along  on  the  opposite  side,  right  opposite 
us,  there  were  several  of  those  small  boats  laying 
along  there. 

Eecross-examination. 

Q.  Quite  a  number  of  boats  moored  up  alongside 
of  the  log  raft,  were  there  not? 

A.  This  side  mostly  of  the  "Melville,"  yes,  sir. 

Q.  I  say,  there  was  a  considerable  number  of 
other  boats  moored  alongside  of  the  log  raft? 

A.  Well,  yes,  of  the  log  rafts.  There  were  log 
rafts  extending  all  along.     [24 — 5] 

Q.  I  mean,  this  same  log  raft? 

A.  There  may  have  been  a  few  more  smaller  ones 
up  above  there. 

Q.  As  a  matter  of  fact,  it  was  quite  a  gala  day, 
was  it  not,  Mr.  McGrath?        A.  Yes,  sir. 

Q.  A  great  many  people  were  down  there  to  look 
at  this  launching?        A.  Yes,  sir. 

Q.  It  was  quite  an  event. 

Excused. 

Mr.  MOWEiY. — I  think  that  is  all  our  case,  your 
Honor.     [25—6] 
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J.  B.  YEON,  called  as  a  witness  on  behalf  of  the 
defendant,  being  first  duly  sworn,  testified  as  fol- 
lows: 

Direct  Examination. 
(Questions  by  Mr.  FULTON.) 
Where  do  you  live,  Mr.  Yeon?        A.  Portland. 
Q.  What  is  your  business? 
A.  I  am  in  real  estate  mostly. 
Q.  You  are,  I  believe,  the   owner   of   the   Yeon 
Building  here?        A.  Yes,  sir. 

Q.  And  how  long  have  you  known  Mr.  Callender? 
A.  About  20  years. 
^    Q.  Are  you  in  any  manner  interested,  directly  or 
indirectly,  in  the  Callender  Navigation  Company? 
A.  No,  sir,  not  the  least. 

Q.  Are  you  interested,  directly  or  indirectly,  in 
the  steamer  * '  Melville  "  ?        A.  No,  sir. 

Q.  Or  were  you  ever?        A.  No',  sir,  never. 
Q.  No  interest  in  it  at  all?        A.  No. 
Q.  You  say  you  have  known  Mr.  Callender  how 
long?        A.  Twenty  years. 

Q.  How  have  been  your  relations  with  him  as  to 
bemg  social  and  pleasant,  or  otherwise? 
A.  Very— simply  social. 
Q.  Friendly,  eh?        A.  Yes,  sir. 
Q.  Been  friendly  a  good  many  years? 
A.  Yes,  sir. 

Q.  I  wish  you  would  tell  the  Court,  in  your  own 
way,  Mr.  Yeon,  you  can  tell  it  far  better  than  I  can 
liave  it  detailed  by    [26-7]     questions,  just  what 
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occurred  down  there  on  October  12tli  last,  wlien  Mr. 
Callender  brought  the  steamer  ''Melville"  alongside 
the  dock  at  St.  Helens. 

A.  Why,  when  the  launching  of  the  "Multnomah" 
was  to  take  place,  I  got  an  invitation  from  the  Her- 
mann Lumber  Company  to  witness  the  launching. 
So  we  drove  from  Portland  in  an  automobile,  and  I 
was  a  little  bit  late  in  arriving  at  St.  Helens.  And 
the  understanding  was  that  when  we  got  to  St. 
Helens  we  would  have  boat  capacity  to  take  care 
of  us,  to  land  us  at  the  launching  place.  Well,  we 
got  on  the  wharf,  and  there  were  a  whole  lot  of  peo- 
ple there  waiting,  and  we  waited,  I  guess  probably 
fifteen  or  twenty  minutes,  and  the  report  came  that 
there  would  be  no  more  boat.  The  launching  was 
just  about  to  take  place,  and  it  was  getting  too  late. 
So  while  talking  the  matter  over,  we  happened  to 
spy  Mr.  Callender  coming  down  with  his  boat — com- 
ing up,  rather,  upstream — I  w^ould  judge  about  200 
feet  from  the  wharf.  Mr.  Brady  was  along  with  me, 
and  sighted  him  first,  and  he  says,  "Here  is  Mr. 
Callender."  And  he  says,  "Now,  we  will  hail  him 
in,  and  go  up  and  see  the  launching."  So  I  says, 
"All  right."  We  had  to  shout  quite  loud  for  awhile, 
before  we  could  get  him  to  understand  who  we  were. 
Of  course,  the  minute  he  spied  us  he  whirled  right 
around  and  came  back  right  alongside  of  the  wharf. 
At  that  time  there  were  a  lot  of  people  there,  that 
had  been  waiting  the  same  as  we  had  been,  and  felt 
very  much  disappointed  that  they  couldn't  go.  And 
the  minute  that  the  boat  landed  and  we  went  to  get 
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on,  they  just  simply  poured  riglit  into  the  slip,  and 
it  was  almost  impossible  to  stop  them.  They  got 
on  the  railing  on  .the  [27— S]  side,  and  they 
dropped  on  to  the  top  from  the  wharf,  which  was 
above  the  landing  where  we  were  getting  on,  and 
they  got  in  in  all  kinds  of  shape;  and  that  was  about 
the  extent  of  it.  We  all  got  on— couldn't  stop  them, 
practically. 

COURT.— Was  there  any  effort  made  to  stop 
them? 

A.  Yes.  When  we  first  began  to  get  on,  Mr.  Cal- 
lender  was  there  himself,  close  to  the  gang-plank; 
but  they  wouldn't  take  no  for  an  answer  at  all;  just 
simply  shoved  one  another  right  on;  and  they  didn't 
have  a  word  to  say. 

COURT.— Couldn't  he  get  the  gang-plank  in? 

A.  If  he  had,  it  would  have  been  a  very  dangerous 
proposition.  They  were  getting  in  as  it  was  at  the 
side.  If  he  had  undertaken  to  pull  away,  I  don't 
know  how  the  consequences  might  have  been.  You 
know  how  it  is  with  a  lot  of  people  getting  excited 
and  anxious  to  go  any  place,  especially  in  a  case  of 
this  kind.  After  we  got  them  on,  we  dropped  up 
above  and  landed  alongside  of  a  raft,  and  witnessed 
the  launching,  which  I  suppose  probably  was  about 
20  or  25  minutes  all  told.  Then  the  boat  pulled  back 
up  to  the  wharf,  and  went  on. 

Q.  You  are  familiar  with  the  ** Melville,"  are  you? 

A.  Why,  no  more  than  I  have  seen  the  boat.  This 
is  the  first  time  I  have  been  on  her,  at  this  time. 
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Cross-examination. 
(Questions  by  Mr.  MOWRY.) 

How  many  people  do  you  think  got  on  there  at  St. 
Helens,  Mr.  Yeon? 

A.  Well,  sir,  it  is  pretty  hard  for  me  to  tell  really, 
because  we  all  got  on  in  such  a  rush,  and  after  we  got 
on  we  didn't  pay  any  attention  to  one  another,  you 
might  say;  didn't  notice.     [28 — ^9] 

Q.  Did  you  leave  very  many  on  the  shore  when 
you  got  away? 

A.  I  don't  think  there  was  anybody  left. 

Q.  You  don't  think  there  was  anybody  left? 

A.  I  don't  think  so. 

Q.  Took  on  all  that  was  there? 

A.  I  think  so.     It  seems  they  all  got  on. 

Q.  When  you  stopped  and  witnessed  this  launch- 
ing, you  were  at  the  log  raft,  you  say? 

A.  Yes. 

Q.  Did  you  stay  on  board?        A.  Yes. 

Q.  How  about  the  others?  Did  the  others  stay  on 
board? 

A.  Well,  sir,  I  didn't  notice  anybody  getting  on 
and  off.  We  were  just  on  the  side  towards  the 
launching  of  the  boat,  and  I  didn't  notice  what  was 
going  on  on  the  other  side  at  all.  I  cannot  recall  that 
there  was  any  got  off  or  on. 

Q.  You  w^ere  on  one  side  most  of  the  time,  were 
you? 

A.  Yes,  sir,  I  always  stood  on  the  side  next  to  the 
launching. 
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Q.  The  side  next  to  the  raft  would  be  out  of  view 
of  the  launching? 

A.  Yes,  it  would  be  just  opposite. 

Redirect  Examination. 

Q.  Aren't  you  mistaken  about  not  leaving  any- 
body on  the  dock  there?  Wasn't  there  more  people 
left  on  the  dock  than  you  took  on  board? 

A.  Well,  sir,  I  cannot  say  that  I  noticed  anybody 
there. 

Q.  You  are  not  sure  about  that? 

A.  They  all  rushed  down  and  came  in.  That  is  the 
last  thing  I  can  remember. 

Q.  You  are  not  certain  about  leaving  more  people 
on  the     [29 — 10]     dock,  a  good  deal,  than  you  took? 

A.  No,  I  couldn't  say  about  that. 

Excused.     [30—11] 

[Testimony  of  S.  C.  Morton,  for  Defendant.] 

S.  C.  MORTON,  called  as  a  witness  on  behalf  of 
the  defendant,  being  first  duly  sworn,  testified  as 
follows: 

Direct  Examination. 
(Questions  by  Mr.  FULTON.) 

What  is  your  business,  Mr.  Morton? 

A.  I  am  the  auditor  for  the  St.  Helens  Lumber. 
Company  and  the  St.  Helens  Shipbuilding  Company. 

Q.  Where  do  you  live?        A.  St.  Helens. 

Q.  How  long  have  you  lived  there? 

A.  About  four  years. 

Q.  Do  you  recall  October  12th  last? 

A.  Yes,  sir. 
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Q.  The  incident  that  we  are  investigating  here 
now?        A.  Yes,  sir. 

Q.  Will  you  kindly  tell  the  court,  in  your  own  way, 
what  occurred  there? 

A.  Well,  we  had  made  arrangements  with  the 
steamer  *' Modoc,"  after  issuing  all  these  invitations 
to  people,  to  care  for  the  crowd,  hut  in  some  way 
the  plans  went  wrong,  and  they  didn't  land  a  barge 
up  there  to  land  the  people  on  at  the  shipbuilding 
yards;  and  she  was  very  much  delayed  by  that.  So 
all  the  people  from  Portland  and  all  around  came 
down,  and  there  wasn't  any  way  to  get  over  there 
except  the  ''Modoc,"  which  was  making  mighty  few 
trips,  and  mighty  slow  between,  so  the  dock  just  got 
loaded  up  with  people.  I  was  on  the  dock  and  tryr 
ing  to  arrange  to  get  them  over  to  the  shipbuilding 
plant.  And  after  we  had  waited  there,  I  suppose 
for  an  hour,  why,  I  was  on  the  lookout  for  the  ' '  Mel- 
ville," knowing  that  she  was  coming  up,  and  spied 
her  coming  up  the  river,  and  I  ran  and  told  my 
folks — I  had  my  folks  on  the  dock,  too. 

Q.  Whom  do  you  mean — your  wife  ?     [31 — 12] 

A.  Yes,  I  had  my  mother-in-law  and  my  wife,  and 
my  sister-in-law  and  my  two  children,  and  my  aunt 
— ^numerous  friends  from  down  at  Astoria  visiting 
us  there.  And  I  told  them  to  stay  on  the  dock  there^ 
and  I  would  go  and  get  Charlie  Callender  to  come 
in  there,  if  I  could  hail  him.  I  edged  my  way  out 
on  the  dock,  right  at  the  edge  of  the  slip,  and  as  he 
came,  I  recognized  him  and  Herman  Prael,  and  one 
or  two  others,  and  I  hallooed  to  Callender  to  come 
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in,  and  also  hallooed  to  Herman  Prael  if  he  wanted 
his  mother  to  see  it  he  better  make  Callender  come 
in.  So  he  turned  and  wheeled  around,  and  they 
came  up  to  the  slip,  which  is,  I  guess,  an  angle  of 
about  30  degrees  that  slip  runs  there  on  the  Colum- 
bia River  Packing  Company's  dock.  She  stuck  her 
nose  in  there  at  the  far  side  of  the  slip,  the  "Mel- 
ville" did,  which  left  her  bow  covering  the  slip,  and 
kind  of  threw  part  of  her  house  up  to  the  upper  part 
of  the  dock.  Just  at  the  time  she  got  in  there,  as 
has  been  explained,  there  was  a  mad  rush  to  get  on 
there.  I  finally  got,  after  the  people  had  been  pour- 
ing onto  her  a  few  minutes,  I  finally  got  my  people 
on,  with  Herman  Prael  and  Callender's  assistance, 
I  got  all  mine  on.  And  then  I  bent  my  energies 
towards  stopping  some  of  them,  but  you  couldn't 
well  do  it.  I  couldn't  stop  them  anyhow.  The  only 
reason  they  stopped  was  because  they  got  so  thick 
there  in  front,  there  couldn't  any  more  get  on  unless 
they  climbed  over  somebody  else's  shoulder.  They 
just  had  to  push  them  away,  take  the  boat  away 
and  leave  them  standing  there. 

Q.  Mr.  Callender  had  charge  of  the  boat  at  that 
time? 

A.  Yes,  he  seemed  to  be   giving   orders    around 
there. 

Q.  He  was  trying  to  stop  them,  was  he?     [32 — 13] 

A.  He  was. 

Q.  How  many  people  did  they  leave  on  the  dock 
when  they  went  away  ? 

A.  That  is  hard  to  say.     There  were  a  few  people 
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that  didn't  get  to  see  it,  a  few  tliat  were  on  the  dock 
didn't  get  to  see  tlie  launching,  and  after  we  left  the 
^* Modoc"  made  one  more  trip  down  there,  and  I  pre- 
sume she  must  have  brought  up  40  or  50.  I  know 
McCormack  tried  to  get  on  the  ''Melville"  when  ishe 
left,  and  he  caught  the  "Modoc"  when  it  came  hack. 
I  was  under  the  impression  the  ''Modoc"  wasn't  com- 
ing back.  The  word  had  been  passed  around  that 
the  "Modoc"  wasn't  coming  back.  Everybody  was 
kind  of  wild. 

Q.  Did  you  leave  more  people  on  the  dock  than  you 
took  on  board  the  boat  there,  than  actually  went  on 
board  the  boat? 

A.  I  would  be  pretty  positive  that  there  was  just 
about  that  many  left  there. 

Q.  You  didn't  take  all  of  them? 

A.  No,  we  did  not. 

Q.  Was  thre  a  gang-plank  thrown  out? 

A.  No,  there  was  no  gang-plank  at  all.  She  just 
put  her  nose  up  alongside  the  slip,  and  then  she  kind 
of  swung  in  alongside  the  dock.  Her  nose  was  up 
against  the  slip,  and  her  sides  were  pretty  close  to  the 
dock,  so  that  the  more  daring  of  the  men  just  jumped 
from  the  upper  part  of  the  dock  to  her  deck. 

Q.  I  wish  you  would  describe  to  the  Court  the  in- 
cident you  described  to  me  there  one  time. 

A.  I  will  describe  that  more  as  as  amusing  incident. 
There  was  a  rancher  down  there  who  had  some  of  his 
relatives,  I  think  it  was  his  niece,  visiting.  She  had 
three  children  with  her.  And  he  also  had  his  wife 
there.    I  said,  "  No  more,  no  more, "    [32% — 14]    as 
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they  came  to  get  on.  In  the  meantime  he  had 
dropped  one  of  his  kids  on — I  had  helped  it  on.  I 
said,  *'No  more."  And  his  wife  had  gotten  on  some- 
where else.  So  he  said,  ''Well  take  this  one  any- 
way." So  he  pit<'hed  it  to  me,  and  I  handed  it  to  its 
mother.  That  left  one  of  them  on  the  deck.  I  think 
he  came  on  over  on  the  "Modoc"  then.  I  held  them 
back  all  I  could. 

Q.  What  efforts  were  made  'by  the  crew  of  the 
steamer  "Melville"  to  stop  them? 

A.  Well,  I  heard  Callender  say,  "No  more  come 
on."  I  heard  Pete  Jordan,  the  captain,  say,  "That 
is  enough.  That  is  enough.  Don't  any  more  get 
on."  That  is  when  I  took  my  cue.  I  thought  I 
would  help  them  out  a  little. 

Q.  I  wish  you  would  state  to  the  Court  whether  or 
not,  in  your  judgment,  it  was  possible  to  have  stopped 
them  from  getting  on. 

A.  No,  I  really  think  unless  a  man  had  used  force 
with  his  fist  or  something,  I  don't  think  you  could 
have  stopped  that  crowd.  You  couldn't  have  stopped 
me.  That  is  a  cinch.  I  would  have  gone  or  there 
somehow  or  other.  I  wanted  to  see  the  launching, 
too,  and  thought  it  was  the  last  chance  to  see  it.  If 
you  had  pulled  the  boat  away  suddenly,  there  would 
have  been  a  crowd  there  of  people  dropping  into  the 
river,  because  they  were  just  a  solid  bank. 

Q.  I  wish  you  would  explain  to  the  Court  from 
what  quarters  they  got  on.  !lf  there  was  no  gang- 
plank out,  I  wish  you  would  explain  how  so  many 
people  got  on  there. 
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A.  The  dock  is  arranged,  we  will  say,  like  this,  and 
tMs  place  here  is  a  slip  runs  d>own. 

Q.  How  wide  is  the  slip'? 

A.  I  judge  it  must  be  ten  to  twelve  feet,  possibly. 
I  know  [33 — 15]  when  the  ''Melville"  stuck  her 
nose  in  the  slip  there,  that  up  to  the  forward  part  of 
her  house,  that  slip,  just  about  covered  it,  looked  like 
to  me,  and  left  all  her  forward  deck  bare  there,  you 
see,  just  so  people  could  get  on.  And  when  she  stuck 
her  nose  into  the  slip,  it  being  about  eight  feet  below 
the  top  of  the  dock,  and  swung  around  a  little  bit,  that 
threw  her  house  pretty  near  even  with  the  dock,  so 
that  those  people  that  were  not  on  the  slip,  they  were 
in  just  as  good  shape  to  step  right  over  from  the  dock 
to  the  top  of  the  "Melville." 

Q.  Yes. 

A.  And  I  saw  quite  a  few  men  come  that  way.  I 
■didn't  see  any  women,  because  they  weren't  quite  so 
daring.  I  judge  the  distance  was  albout  three  feet, 
and  they  just  jumped  over,  and  caught  hold  of  the 
railing. 

Q.  Did  they  get  on  board  from  any  other  quarter, 
if  you  know  ? 

A.  No,  they  got  on  the  whole  length  of  the  side  of 
the  boat. 

•Q.  Do  you  know  how  long  it  is?        A.  That  boat? 

Q.  Yes. 

A.  I  judge  the  "Melville"  must  be  somewhere 
about  86  to  100  feet  long. 

Q.  You  have  known  Mr.  Oallender  a  good  many 
years,  have  you  not?        A.  Yes,  sir. 
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Q.  A  personal  friend?        A.  Yes,  sir. 
Q.  And  you  spoke  about  Herman  PraeH     He  was 
one  of  the  passengers? 

A.  He  came  up  from  Astoria  on  the  boat,  and  his 
mother  was  in  Portland.  She  came  down  from  Port- 
laud  there,  and  was  staying  with  us.  She  was  going 
over  to  witness  it,  and  she  recognized  [34 — 16] 
Herman,  and  he  saw  his  mother  there,  and  I  got  him 
to  come  in.  I  take  the  responsibility  for  getting  them 
to  come  in.     I  hallooed  at  them  once  or  twice. 

Cross-examination. 
(Questions  by  Mr.  MAURY.) 

You  really  went  on  there  at  the  invitation  of  Mr. 
Callender,  didn't  you? 

A.  No,  sir.  It  was  a  self-made  invitation.  I  hal- 
looed to  him  to  come  in  there. 

Q.  He  was  perfectly  willing  to  take  you  on  ? 

A.  Yes. 

Q.  You  and  your  folks  with  his  friends? 

A.  Yes,  that  is  what  we  called  him  in  for. 

Q.  Of  course,  there  was  no  effort  made  to  keep  you 
people  from  getting  on?        A.  No,  sir. 

Q.  You  say  there  was  an  effort  made  to  keep  some 
of  the  rest  of  them  from  getting  on? 

A.  Yes,  when  they  began  to  crowd  over  there  too 
thick,  Pete  Jordan,  the  captain,  hallooed,  ''That  is 
enough, "  and  then  effort  was  made  to  stop  them.  By 
that  time  the  whole  crowd  had  got  started,  when  they 
saw  that  boat  coming  in,  and  you  just  couldn't  stop 
them. 

Q.  It  was  all  a  friendly  affair,  though,  wasn't  it? 
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There  wasn't  any  trouble  about  it  ? 

A.  Oh,  no,  no,  there  wasn't  any  blo^ws,  anything 
like  that. 

Q.  There  wasn't  any  violence  at  alii 

A.  There  was  not. 

Q.  They  came  on  in  a  friendly  manner,  didn't 
they^        A.  Yes,  sir.     [35—17] 

Q.  Everything  was  friendly  ? 

A.  I  guess  it  certainly  was. 

Q.  How  many  people  do  you  think  were  left  on  the 
bank? 

A.  There  must  have  been  a  hundred  people  left  on 
that  dock  when  we  left  there,  and  quite  a  few  on  the 
Mill  Company's  dock. 

Q.  Why  didn't  they  get  on? 

A.  I  say  they  couldn't  get  on.  We  left  some  stand^ 
ing  on  the  slip  there.  They  just  said  that  was 
enough. 

Q.  And  pulled  out? 

A.  They  pulled  out,  and  we  shoved  them  all  back, 
as  many  as  we  could.     I  helped  to  do  it. 

Q.  Was  any  effort  made  to  count  the  passengers 
there  at  St.  Helens,  as  far  as  you  know  ? 

A.  As  far  as  I  know,  there  was  no  effort  made. 
Examination  by  the  COURT. 

Q.  How  many  people  got  on  after  the  captain  said, 
' '  That  is  enough ' '  ?    Have  you  any  idea  ? 

A.  I  guess  there  must  have  been  fifteen  or  twenty, 
or  more,  who  got  on  after  that.  He  hallooed  that  out 
for  quite  a  while,  and  they  were  wedged  in  this  slip 
down  there,  and  they  just  kept  on.     I  hallooed  that 
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was  enough,  too,  there.  There  must  have  been  fif- 
teen or  twenty  got  on.  I  know  that  man  threw  his 
baby  after  I  told  him  that  was  enough.  I  couldn't 
throw  it  back  to  him,  so  I  just  kept  it  there. 

Q.  About  what  proportion  of  those  people  got  on 
over  the  deck  and  not  through  the  slip  *? 

A.  Well,  I  would  make  a  rough  guess  of  one-third, 
anj-way.  I  was  busy  helping  my  folks  on,  and  I 
didn't  think  I  would  ever  [36 — 18]  have  to  try  to 
remember  this  again,  and  I  just  noticed  a  lot  of  them, 
especially  the  men,  going  on  from  the  main  dock. 
And  we  todk  all  the  women  in  through  this  way. 

Excused.     [361/2—19] 

[Testimony  of  C.  H.  Callender,  for  Defendant.] 

C.  H.  CALLENDER,  called  as  a  witness  on  behalf 
of  the  defendant,  being  first  duly  sworn,  testified  as 
follows : 

Direct  Examination. 
(Questions  by  Mr.  Fulton.) 

Mr.  Callender,  just  state  what  your  business  is. 

A.  Well,  I  am  the  secretary  and  general  manager 
of  the  Callender  Navigation  Company. 

Q.  And  the  Callender  Navigation  Company  is  the 
owner  of  this  steamer  "Melville"  here? 

A.  They  are. 

Q.  Are  you  a  master  ? 

A.  No,  I  am  not.     Captain  Jordan  was  the  master. 

Q.  I  know ;  but  you  have  been,  have  you  not  ? 

A.  I  have  been,  yes. 

Q.  You  had  carried  a  license  ? 

A.  I  had  carried  a  special  license  at  the  time  they 
used  to  issue  special  licenses  to  an  owner  to  operate 
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their  own  boat  I  carried  it;  but  wben  that  law  was 

repealed,  I  never  took  out  a  regular  captain's  papers. 

Q.  How  long  have  you  been  acquainted  with  the 
'^Melville"? 

A.  Ever  since  she  was  built,  about  eight  years  ago. 

Q.  Give  her  size. 

A.  She  is  89  feet  long,  20  feet  beam,  7-foot  hold. 

Q.  Is  she  a  good  staunch,  seaworthy  boat? 

A.  She  is ;  very  heavy-built  tug-boat. 

Q.  Very  heavily  built  tug-boat?        A.  Yes. 

Q.  Used  as  a  tug-boat  mostly  ?    [37—20] 

A.  Used  as  a  tug-boat  principally.  We  carry  a 
passengers  license  just  for  accommodation.  We  have 
no  passenger  run  and  don't  make  a  business  of  carry- 
ing passengers.  We  use  her  just  for  a  pleasure  boat 
occasionally.  During  our  regattas  down  there,  we 
like  to  take  our  friends  out,  and  once  in  a  while  a 
regatta  up  at  Cathlamet  or  some  place,  we  like  to 
take  the  boys  out  for  a  little  fim — once  in  a  while 
my  wife  gives  a  party;  so  we  carry  a  passenger 
license  on  her  for  that  reason. 

Q.  Who  was  captain  of  this  boat  that  day? 

A.  Captain  Jordan. 

Q.  Where  is  he  now? 

A.  Well,  he  is  aboard  of  the  boat  now,  wherever 
she  is. 

Q.  Why  isn't  he  here? 

A.  Well,  we  couldn't  reach  him.  The  boat  left 
Astoria  three  or  four  days  ago  on  a  long  tow,  and 
she  hadn't  gotten  back  last  night  when  I  left. 

Mr.  FULTON.— If  your  Honor  thinks  it  advisable 
to  have  Captain  Jordan  here,  we  will  get  him  here, 


vs.  Callender  Navigation  Company.  41 

(Testimony  of  C.  H.  Callender.) 

but  tliey  start  out  with  this  boat  your  Honor,  and  they 

are  gone  for  a  week. 

COURT.— Gone  out  to  sea? 

Mr.  FULTON.— He  was  captain  of  the  boat  at  that 
time. 

COURT.— Do  they  go  out  to  sea? 

Mr.  FULTON.— No.  No,  he  is  on  the  Columbia 
River.  But  they  start  out  with  these  tows,  and  they 
are  gone  for  four  or  five  days,  and  get  along  up,  and 
we  cannot  get  them  here.  We  expected  to  get  him 
here,  and  if  your  Honor  or  they  think  they  should 
have  Captain  Jordan  here,  we  would  be  very  glad  to 
have  him. 

A.  During  this  high  w^ater  and  big  freshet  in  the 
river,  it  is  [38 — 21]  all  we  could  do  to  keep  the 
sawmills  going  with  logs.  We  couldn't — well,  we 
could  possibly,  but  I  didn't  like  to  take  the  boat  off 
the  job,  because  it  takes  all  our  boats  to  keep  the 
upper  mills  going. 

Q.  I  wish  you  would  detail  to  his  Honor  here  the 
facts  pertaining  to  the  taking  and  carrying  of  these 
passengers  with  which  you  are  charged.  Just  ex- 
plain it. 

A.  Well,  I  invited  a  few  of  my  own  friends  in 
Astoria  to  make  that  trip,  to  go  up  and  see  the 
launching  of  this  big  ship.  As  long  as  it  had  been 
the  first  one  that  was  launched  in  the  Columbia 
River,  it  was  quite  an  event.  I  think  there  were 
about  12  of  15  of  us  took  the  boat  in  the  morning, 
and  figured  on  getting  up  there  possibly  an  hour  be- 
fore the  launching — figured  on  looking  around  the 
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mill.  We  were  a  good  deal  longer  coming  up  than 
we  figured  on.  There  was  a  pretty  good  current  in 
the  river.  When  we  arrived  at  St.  Helens  dock,  was 
going  by  there,  we  realized  it  was  just  about  the 
time  the  ship  was  to  be  launched.  Going  by  the 
wharf  there,  we  saw  quite  a  number  of  people  on  the 
wharf,  and  we  heard  somebody  hallooing.  And  I 
looked  over  there  and  saw  several  of  my  friends 
there — ^Mr.  Morton,  Mr.  Yeon  and  Mr.  Brady,  and 
Mr.  McCormack,  and  two  or  three  people  from 
Astoria,  Mr.  Halterman  and  several  others.  So  I 
sung  out  to  the  captain  to  swing  around  and  make 
a  landing,  and  we  would  pick  those  people  up.  As 
we  went  in  there  was  a  wide  slip,  possibly  ten  or 
fifteen  feet  wide.  As  we  started  to  go  in  there,  these 
people  began  to  jump  into  that  slip.  We  ran  the 
nose  of  the  boat  in  there,  and  Mi\  Morton  was  pretty 
well  back  of  the  crowd  with  his  folks,  and  in  trying 
to  get  them  through  the  crowd,  and  get  them  down 
there,  [39 — 22]  of  course  everybody  began  to 
jump  aboard.  I  tried  to  hold  them  back.  They  all 
hallooed  there  was  no  other  boat — "We  can't  get  up 
there."  In  our  efforts  to  get  Mr.  Yeon  and  Mr. 
Brady  and  Mr.  Morton  and  the  ladies  aboard,  this 
crowd  kept  piling  in.  I  didn't  realize  there  was 
anybody  coming  on  top  of  the  boat  till  after  we 
started  to  back  away,  I  saw  a  whole  crowd  of  them 
on  the  boat,  jumping  over  on  top  of  our  house.  Of 
course,  we  tried  to  stop  them  just  as  soon  as  I  saw 
the  rush.  But  when  they  started  to  crowd  into  the 
slip  there  like  a  lot  of  cattle,  people  on  the  back  end 
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of  the  slip  shoving  the  front  ones  aboard  the  boat, 
if  the  boat  had  pulled  away  very  suddenly  it  would 
have  pulled  them  all  overboard.    As  soon  as  we 
stopped  and  got  our  boat  away,  we  backed  right 
away.     We  didn't  have  lines  out  or  anything  else. 
We  just  had  her  nose  up  against  the  dock.    We 
stopped  and  backed  her  away  as  soon  as  we  could, 
till  they  realized  they  was  going  to  get  overboard,' 
then  they  hallooed  -quit."    We  proceeded  up  close 
to  the  dock  and  along  close  to  the  log  rafts     I 
don't  think  any  of  the  time  we  was  more  than  two 
or  three  lengths  of  the  boat  away  from  the  shore 
We  tied  up  to  the  log  raft  right  across  from  where 
the  launching  took  place.    As  soon  as  the  steamer 
was  m  the  water  we  went  right  back  to  the  dock 
and  put  this  crowd  off.    I  don't  think  it  was  over  a 
quarter  of  a  mile  from  the  wharf  up  to  where  the 
ship  was  launched.    It  possibly  might  be  a  little 
more,  but  I  don't  think  it  is. 
(Examination  by  the  COURT.) 
Q.  You  took  the  same  crowd  back  that  went  over? 
A.  Yes,  the  same  crowd  went  back.    I  don't  think 
anybody   got    off.     Of   course,    there    were    a    few 
people,  after  the  boat  tied    [40-23]    up  to  the  log 
raft,  got  off.     I  did.     I  was  in  the  lumber  business- 
while  I  was  waiting  there  for  the  launching,  I  got 
off  on  the  raft,  and  several  people  got  off. 
Q.  Were  there  any  people  on  the  raft? 
A.  I  think  there  were.     There  was  a  lot  of  these 
little  fishing  boats  and  pleasure  boats,  and  two  or 
three  rafts  of  logs  aJl  up  and  down  the  slough,  quite 
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a  number  of  boats  tied  up  there,  and  people  walk- 
ing around  on  the  raft,  as  I  remember. 

Q.  Do  you  remember  whether  any  more  people 
got  on  your  boat? 

A.  No,  I  am  satisfied  there  wasn't  anybody  got 
on  there.     I  don't  think  they  did. 

Eedirect  Examination. 

Q.  Was  there  any  charge  made  for  any  of  these 
people? 

A.  No  charge  at  all.  We  were  simply  out  for  a 
picnic. 

Q.  Would  you  have  permitted  these  people  to 
have  gotten  aboard,  could  you  have  avoided  it? 

A.  I  should  certainly  not.  I  didn't  want  them 
aboard  there.  We  had  a  little  party  of  our  own, 
and  we  had  some  refreshments  served  in  the  cabin 
there,  some  sandwiches  and  things.  We  were  just 
having  a  little  party.  I  didn't  want  any  strangers 
aboard  the  boat.     I  didn't  know  these  people. 

Q.  They  were  not  friends  of  yours? 

A.  I  didn't  know  any  of  them,  with  the  exception 
of  just  that  few  that  I  went  in  there  to  pick  up. 

Q.  They  were  your  old-time  friends  % 

A.  Yes,  personal  friends,  and  I  didn't  want  to  see 
them  left  out  on  the  dock  and  miss  the  launching, 
after  they  had  taken  the  trouble  to  come  down  from 
Portland  in  an  automobile. 

Q.  This  was  a  private  picnic  you  were  having  in 
your  own  boat?        A.  Yes.     [40^2 — 24] 

Q.  You  say  you  had  refreshments  on  there? 

A.  We  had  a  little — we  had  to  have  a  little  lunch, 
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5'ou  know;  it  was  a  long  trip. 

Q.  You  had  those  for  your  own  personal  use? 

A.  We  had  those  for  our  own  personal  use. 

Q.  And  it  was  only  about  a  quarter  of  a  mile  run 
over  to  where  the  launching  took  place? 

A.  I  would  estimate  about  that.  It  might  be  a 
little  bit  more  than  that,  but  I  don't  think  so. 

Mr.  FULTON. — I  assume  your  Honor  is  familiar 
with  the  waters  around  St.  Helens. 

A.  It  is  in  a  slough.  It  is  not  in  the  main  river. 
From  the  St.  Helens  dock  up  to  where  we  took  these 
people,  up  to  the  shipbuilding  plant,  it  is  just  a 
narrow  slough.  I  don't  think  the  slough  is  over  a 
quarter  of  a  mile  wide. 

Q.  How  is  it  protected  against  storms'? 

A.  Absolutely  no  chance  for  any  rough  water  in 
there.  It  is  just  like  a  millpond  in  there,  just  like 
a  lake,  up  from  the  St.  Helens  boom  to  the  mill,  ex- 
tends up  clear  to  the  shipbuilding  plant,  there  were 
rafts  moored  clear  along  there.  I  don't  think  at 
any  time  w^e  steered  more  than  a  couple  of  boat- 
lengths  away  from  those  logs.  There  was  abso- 
lutely no  danger  at  all. 

Q.  How  many  people  could  your  boat  at  that  time 
safely  have  carried? 

A.  We  could  safely  put  20O  people  on  that  boat, 
without  crowding  her  very  much.  Big  open-deck 
tug-boat — she  has  open  deck  all  the  way  around  her. 
Her  stern  is  a  big  open  stern  and  her  bow  the  same. 
And  then  on  top  of  her  house  there  is  lots  of  [41— 
25]     room.     I  think  200  people  could  be  carried. 
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Q.  You  don't  use  it  for  passengers? 

A.  No,  sir,  I  don't  use  it  for  passengers — never 
have.  Never  have  had  her  on  passenger  run.  She 
is  a  very  finely  built  boat;  nice  cabin  on  the  boat. 
I  am  proud  to  invite  my  friends  to  take  a  little  trip 
with  me  once  in  a  while.  That  is  the  reason  we 
have  a  passenger  license  for  her. 

Q.  What  kind  of  a  day  was  it? 

A.  It  was  about  three  o'clock  in  the  afternoon. 

Q.  What  kind — I  mean  what  was  the  weather? 

A.  Fine  day. 

Q.  Any  wind? 

A.  Not  a  particle.  It  was  a  fine  bright  day  and 
perfectly  smooth. 

Cross-examination. 
(Questions  by  Mr.  MOWRY.) 

How  many  people  do  you  think  you  left  on  shore 
there  after  the  boat  left  ? 

A.  It  is  prett}^  hard  to  make  an  estimate  of  how 
many  were  left  on  the  shore.  I  know  we  left  a  big 
crowd  on  the  dock  there.  It  is  pretty  hard  to  esti- 
mate the  number  of  people  in  a  crowd.  You  take 
a  bunch  of  people  out  on  the  street,  and  you  couldn't 
guess  their  number. 

Q.  You  wouldn't  want  to  offer  a  estimate? 

A.  No. 

Q.  Would  you  think  over  50? 

A.  I  think  there  would  be  at  least  that  or  more. 

Q.  Do  you  think  there  would  be  100? 

A.  I  didn't  pay  any  particular  attention.    I  was 


vs.  CaMender  Navigation  Company.  47 

(Testimony  of  C.  H.  Callendcr.) 

out  on  the     [42 — 26]     launch,  and  there  were  lots 

of  people  up.  on  top  of  the  boat  as  I  got  her  in  the 

slip. 

Q.  Those  people  that  were  left  back  there  on  the 
shore  were  men,  women  and  children,  were  they? 

A.  Yes,  surely. 

Q.  And  the  people  that  got  on  board  were  men, 
women  and  children? 

A.  The  people  that  got  on  board  were  men,  women 
and  children. 

Q.  There  were  about  as  many  w^omen  as  there  were 
men,  weren't  there?        A.  I  should  judge  so;  yes. 

Q.  And  quite  a  few  children? 

A.  A  few^  children,  yes. 

Q.  What  effort  did  you  make  to  stop  them? 
There  wasn't  any  violence  used? 

A.  No  violence.  I  just  simply  told  people,  '*This 
is  a  private  party.  We  are  not  a  passenger  boat, 
and  w^e  don't  want  to  take  anybody  up  there."  But 
it  had  about  as  much  use  as  throwing  w^ater  on  a 
duck's  back.  They  didn't  pay  any  attention  to  it — 
just  came  clambering  up  the  side. 

Q.  How  many  people  do  you  think  were  on  when 
you  pulled  out? 

A.  I  don't  have  the  slightest  idea. 

Q.  At  that  time  how  many  did  you  think? 

A.  I  didn't  know.  At  the  time  we  startegL  to  stop 
the  people  getting  aboard,  I  didn't  think  we  had  too 
many  people  on  the  boat,  or  I  certainly  would  have 
stopped. 

Q.  You  didn't  think  you  had  more  than  75  on? 
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A.  No,  I  didn't  know  we  had.  I  didn't  know  any 
were  getting  on  top  back  there. 

Q.  When  you  got  over  to  the  log  raft,  you  went 
up  close  so    ,[42^2 — ^7]     people  could  get  off  on  itf 

A.  We  went  up  and  tied  up  to  the  log  raft. 

Q.  You  got  off  on  the  raft  yourself? 

A.  I  got  off  on  the  raft  myself,  yes. 

Q.  A  few  others  got  off? 

A.  A  few  others  of  us  got  off. 

Q.  At  that  time  you  could  have  forced  these  peo- 
ple to  get  off? 

Q.  We  could  have  forced  these  people  to  get  off 
on  the  log  raft.  We  wouldn't  want  to  put  a  lot  of 
people  that  wasn't  accustomed  to  walking  on  logs 
out  on  a  log  raft. 

Q.  Wasn't  the  log  raft  up  on  an  island? 

A.  The  log  raft  was  moored  to  dolphins,  piles, 
away  from  the  shore;  those  piles  that  were  driven 
out  there. 

Q.  People  could  go  from  the  log  raft  over  to  the 
island,  couldn't  they? 

A.  They  couldn't  without  a  boat. 

Q.  Your  boat,  you  say,  you  think  could  safely 
carry  200  people?        A.  I  think  so,  very  safely. 

Q.  Could  have  been  200  people  on  board,  and  you 
wouldn't  have  considered  there  was  any  danger  of 
sinking?        A.  No,  sir,  not  a  bit. 

Q.  Or  capsizing?        A.  No,  sir. 

Redirect  Examination. 
Q.  Speaking  of  this  log  raft,  Mr.  Callender,  you 
are  a  logger?        A.  I  am. 
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Q.  I  wish  you  would  state  to  the  court  whether 
or  not  a  person  that  is  unused  to  walking  on  these 
rafts,  or  log  rafts  such  as  this  was, — would  it  be  safe 
for  them  to  attempt  it? 

A.  It  certainly  would  not.  People  that  are  not  ac- 
customed to  [43 — 28]  going  on  sawlogs  have  no 
business  getting  on  a  log  raft.  They  took  big 
chances  of  going  overboard. 

Q.  Supposing  you  had  forced  these  people  off  on 
this  log  raft,  what  is  your  judgment  it  would  have 
been? 

A.  It  would  have  been  in  my  judgment  a  very  un- 
wise thing,  been  unsafe.  Lots  of  them  would  be 
liable  to  jump  in  the  river. 

Q.  Would  have  been  drowned? 

A.  We  didn't  want  to  drown  anybody. 

Q.  Not  that  day?        A.  No. 
(Examination  by  the  COUET.) 

Q.  What  effort  did  the  captain  make? 

A.  The  captain  was  up  in  the  pilot-house,  and  he 
sang  out  to  me,  as  soon  as  he  saw  this  crowd  com- 
ing on — ^he  says,  "Look  here,  you  are  getting  too 
many  on  here.  Stop  them  as  soon  as  you  can."  I 
told  him  to  back  her  away  slowly,  and  see  if  we  can 
check  them  up  a  little  bit.  He  commenced  to  back 
up  slow,  so  we  could  convince  people  we  were  leav- 
ing there.  The  people  on  the  back  end  of  the  dock 
couldn't  see — they  kept  shoving.  The  people  in 
front  were  powerless  to  help  themselves.  They 
either  had  to  go  in  the  river  or  jump  aboard  the  boat. 
The  crowd  on  the  back  of  the  slip  was  pushing  so 
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hard — a  crowd  of  people  like  that. 

Q.  When  you  took  out  a  license,  was  it  your  pur- 
pose to  take  out  what  the  boat  would  carry? 

A.  No,  sir. 

Q.  Or  what  did  you  intend  to  take  out? 

A.  The  license  was  taken  out  just  for  convenience, 
and  what  we  thought  we  could  accommodate  in  our 
cabins.  The  inspectors  [44 — 29]  won't  give  you 
a  license  for  people  to  carry  on  deck.  You  have  got 
to  have  passenger  accommodations,  so  in  case  of 
storms  you  can  put  your  passengers  all  inside  of  your 
house.  This  boat  has  a  very  small  house  compared 
to  the  size  of  the  boat.    It  is  a  big  open-deck  boat. 

Redirect  Examination. 

Q.  Was  it  your  intention  when  you  landed  there 
at  the  dock  to  take — how  many  people  did  you  in- 
tend to  take  on  board? 

A.  I  just  intended  to  take  our  friends. 

Q.  About  how  many  of  them  were  there? 

A.  I  suppose  there  were  fifteen  or  twenty  there 
altogether.     Not  over  that. 

Recross-examination. 

Q.  About  the  captain — I  didn't  quite  get  that. 
You  said  the  captain  sung  out? 

A.  He  sung  out  to  me,  yes.  He  was  up  in  the 
pilot-house.  He  couldn't  see  how  many  people  were 
getting  aboard  down  there,  but  he  realized  there  was 
quite  a  crowd  coming,  and  he  sung  out  to  me  to  stop 
those  people;  there  was  enough. 

Q.  Did  he  make  any  objection  to  pulling  out  with 
the  crowd  on? 
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A.  No,  he  didn't  make  any  objection  to  pulling 
out  with  the  crowd  on,  because  he  didn't  realize  that 
we  had  more  than  we  were  entitled  to. 

Q.  He  didn't  think  you  had  on  more  than  you 
were  entitled  to? 

A.  No,  he  didn't  have  time  to  go  around  and  look 
around  the  boat,  I  don't  suppose  that  he  knew  that 
there  was  over  the  crowd. 

Q.  (Redirect.)  I  understood  you  to  say  that  it 
would  have  been  absolutely  unsafe  to  have  pulled  the 
boat  out  until  the  people  [45 — 30]  behind  realized 
that  the  boat  was  pulling  out? 

A.  It  certainly  would  have  been,  because  if  we 
had  those  people  on  the  front  of  that  slip  would  have 
gone  overboard.  There  was  no  way  to  protect  them, 
and  the  people  behind  were  shoving  and  crowding 
and  yelling,  you  know. 

Excused.     [46—31] 

[Testimony  of  Michael  F.  Brady,  for  Defendant.] 

MICHAEL  F.  BRADY,  called  as  a  witness  on  be- 
half of  the  defendant,  being  first  duly  sworn,  testified 
as  follows: 

Direct  Examination. 
(Questions  by  Mr.  FULTON.) 

Where  do  you  live,  Mj;.  Brady? 

A.  742  Thompson  Street,  City  of  Portland. 

Q.  How  long  have  you  lived  in  Portland? 

A.  Ob,  I  lived  here  for  the  last  forty  years,  I  guess. 

Q.  What  is  your  business? 

A.  I  am  in  the  railroad  supply  business. 

Q.  Where  do  you  office? 
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A.  In  tlie  Yeon  Building. 

Q.  Are  you  acquainted  with  Mr.  C.  H.  Callender? 

A.  I  am. 

Q.  How  long  have  you  known  him? 

A.  I  have  known  Mr.  Callender  the  last  six  or 
seven  years. 

Q.  Were  you  at  St.  Helens  last  October,  at  the 
time  the  steamboat  "Multnomah"  was  launched  by 
the  St.  Helens  Shipbuilding  Company'?        A.  Yes. 

Q.  I  wish  you  would  explain  to  the  Court  here 
just  what  occurred  there  about  the  passengers  get- 
ting on  the  boat,  and  all  about  it;  whether  or  not  the 
boat  could  have  prevented  it  and  all  that.  Just  ex- 
plain generally  to  his  Honor. 

A.  I  was  invited  down  with  Mr.  Yeon  in  the  ma- 
chine to  witness  the  launching  of  that  boat.  And 
after  we  arrived  down  there  they  told  us  that  all 
the  boats  had  gone  to  the  launching  and  there  was 
no  more  boats  going  up  there.  And  while  a  number 
of  our  party  were  standing  on  the  dock,  why,  Cap- 
tain [47 — 32]  Callender 's  boat  came  along,  and 
we  hallooed  to  them  out  in  the  stream.  He  turned 
around  and  recognized  us,  and  he  wheeled  around 
and  came  in  to  the  dock.  When  he  got  up  in  there, 
of  course,  we  were  glad  to  get  up  there  and  see  the 
launching.  And  they  got  aboar^ — quite  a  number 
of  people  got  on  there  when  we  got  on.  I  don't  know 
whether  they  were  all  friends  of  Mr.  Callender 's  or 
not.    And  we  went  up  there.     That  is  all  I  know. 

Q.  Just  describe  to  the  Court  what  took  place 
there  when  the  boat  landed. 
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A.  Oh,  when  the  boat  landed  there  was  a  great 
rush  to  get  on  this  boat.  Gee — they  were  running 
in  from  up  above,  and  below,  and  all  over.  I  never 
saw  such  a  nish,  there  getting  on  the  boat. 

Q.  Did  you  observe  any  attempt,  the  attempt  Mr. 
Oallender  made  to  stop  them? 

A.  Mr.  Callender  was  on  the  lower  deck,  and  he 
was  hallooing  to  the  people  not  to  come  on,  no  more ; 
just  kept  hallooing  until  after  the  boat  was  pulling 
out  there.. 

Q.  When  this  rush  was  on,  I  wish  you  would  state 
to  the  Court  whether  or  not,  in  your  judgment,  it 
would  have  been  safe  to  have  pulled  the  boat  away 
while  the  jam  was  there. 

A.  Well,  if  they  had  pulled  the  bow  of  the  boat 
while  the  gang-plank  and  that  whole  crowd  was 
there,  they  would  all  have  gone  down  between  the 
boat  and  the  dock  there. 

Q.  The  crowd  behind? 

A.  Yes.  I  would  judge  there  was  quite  a  number 
on  the  dock  left  when  the  boat  pulled  out,  too. 

Q.  Quite  a  number  on  the  dock  left? 

A.  Yes.     [48—33] 

Q.  I  wish  you  would  state  to  the  Court  your  hon- 
est opinion  as  to  whether  or  not  the  officers  of  this 
boat  could  have  prevented  these  people  from  going 
on  there. 

A.  Well,  they  did.  Captain  Callender  hallooed  to 
them  to  get  off  the  gang-plank,  when  they  were  pull- 
ing out  there.  That  is  the  reason  there  were  quite 
a  few  left  on  the  dock  there. 
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Q.  There  was  no  gang-plank  put  out,  was  there? 

A.  I  think  there  was.  I  am  not  sure.  I  think 
there  was  a  gang-plank. 

Q.  You  think  they  couldn't  have  been  prevented? 

A.  No,  I  don't  think  it  could  be. 

Q.  That  is,  those  that  got  on  board  you  couldn't 
have  kept  theni  off? 

A.  Yes.    Oh,  no,  you  couldn't  have. 

Cross-examination. 
(Questions  by  Mr.  MOWRY.) 

There  wasn't  any  force  used  to  keep  them  off, 
was  there  ?        A.  No. 

Q.  None  whatsoever? 

A.  I  heard  Mr.  Callender  hallooing  to  keep  back. 

Q.  Just  to  keep  back?        A.  Yes. 

Q.  Of  course,  if  he  had  used  force,  he  might  have 
been  able  to  keep  some  of  them  off,  couldn't  he? 

A.  Wellj  if  he  had  hauled  around  that  way,  they 
were  getting  in  where  the  bow  was,  they  would  have 
gotten  into  the  river,  I  think,  the  way  the  crowd 
rushed  aboard  there. 

Q.  How  many  people  do  you  think  were  left  on  the 
bank?    [49—34] 

A.  I  would  judge  there  was  forty  or  fifty  people 
on  that  dock  when  that  boat  pulled  out. 

Q.  Men  and  women? 

A.  Men  and  women,  yes. 

Q.  Were  there  most  men  or  women? 

A.  I  didn't  notice.  The  crowd  was  disappointed. 
Everybody  was  disappointed  down  there. 

Q.  And  there  were  men  and  women  both  that  got 
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on  the  boat  there,  were  there? 

A.  Oh,  yes;  yes. 

Q.  Did  you  get  off  over  at  the  log  raft? 

A.  No,  I  should  say  I  wouldn't  dare  to  get  off 
there.  If  you  got  off  on  that  log  raft,  the  raft  was 
away  out  from  shore. 

Q.  You  stayed  on  the  boat,  yourself?        A.  Yes. 

Redirect  Examination. 

Q.  What  character  of  force  would  have  been  neces- 
sary, in  your  judgment,  to  have  stopped  that  rush 
of  people? 

A.  I  don't  know.  You  would  probably  have  to 
get  a  club  at  them  when  the  boat  got  in  there.  They 
were  all  disappointed.  Everybody  wanted  to  go  up 
there,  you  know. 

Excused.     [50—35] 

Mr.  FULTON. — I  will  say,  your  Honor,  we  don't 
have  the  captain,  and  I  trust  your  Honor  will  not 
consider  that  as  any  evidence  against  us. 

COURT. — Of  course,  the  Court  understands  the 
conditions  under  which  the  captain  is  not  here. 

Mr.  FULTON. — We  have,  a  large  number  of  other 
witnesses,  but  I  don't  think  it  is  necessary  to  take 
up  the  time  of  your  Honor.  We  can  call  forty  on 
that.     I  think  that  is  our  case. 

COURT. — Have  you  anything  on  rebuttal? 

Mr.  MOWRY.— We  have  no  further  witnesses, 
your  Honor,  no.     [51 — 36] 

COURT. — In  this  case  there  is  no  doubt  but  what 
there  were  more  passengers  carried  than  the  boat 
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was  licensed  to  carry;  but  when  the  boat  left  with 
the  passengers,  it  is  not  clearly  shown  that  the  officers 
knew  that  they  had  an  overload,  or  more  passengers 
on  the  boat  than  the  boat  was  licensed  to  carry.  But 
I  think  the  crux  of  this  case  is  simply  this :  Whether 
the  officers  of  the  boat  and  the  owners  of  the  boat,  or 
the  company  which  owned  the  boat,  wilfully  intended 
to  violate  the  law.  It  appears  to  me  that  there  was 
no  intention  here  to  violate  the  law.  In  the  first 
place,  there  was  no  intention  of  taking  on  any  pas- 
sengers, only  a  few  who,  together  with  those  that 
were  on  the  boat,  would  not  amount  to  half  the  num- 
ber of  people  that  the  boat  was  licensed  to  carry. 
But  when  the  boat  landed,  or  rather  when  the  boat 
touched  so  those  passengers  could  come  aboard, 
people  came  in  great  crowds,  and  they  could  not  be 
kept  back.  And  furthermore,  while  the  persons  on 
the  bow  of  the  boat  were  attempting  to  keep  off  those 
coming  down  the  slip,  people  were  getting  on  over 
the  deck,  and  the  officers  had  no  knowledge  of  that 
fact,  and  there  was  no  way  of  keeping  count  of  the 
people  that  came  on  board,  either  on  deck  or  below. 
And  when  the  boat  got  away,  it  is  very  evident  that, 
had  it  landed  again,  it  would  have  had  the  same 
trouble  in  keeping  back  passengers,  and  probably 
would  have  had  more  on  in  a  very  short  time.  Every- 
body knows  the  persistence  of  a  great  crowd  of  that 
kind.  It  is  hard  to  control  them.  I  think  there  was 
no  intention  on  the  part  of  these  people  to  violate 
the  law,  and  consequently  I  will  dismiss  the  com- 
plaint.    [52—37] 
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[Endorsed] :  #  5920.  United  States  vs.  Callender 
Navigation  Co.  Testimony.  Filed  Nov.  28,  1913. 
A.  M.  Cannon,  Clerk.     By  G.  H.  Marsh,  Deputy. 

[Decree  of  Dismissal.] 
No.  5920. 

THE  UNITED  STATES  OF  AMERICA, 

vs. 
The  Steamer  ''MELVILLE." 

This  cause  came  on  regularly  for  trial  at  this  time, 
Mr.  Mowry,  Assistant  United  States  Attorney,  ap- 
pearing for  the  plaintiff  and  Mr.  Fulton  appearing 
as  proctor  for  the  defendant;  whereupon,  upon  mo- 
tion of  Mr.  Fulton  to  strike  certain  parts  of  the  an- 
swer, it  is  ordered  that  said  motion  be  and  the  same 
hereby  is  granted,  and  thereupon  H.  F.  McGrath 
was  sworn  and  examined  on  the  behalf  of  the  Gov- 
ernment, and  thereupon  Government  rests,  and  there- 
upon J.  B.  Yeon,  S.  C.  Morten,  G.  H.  Callander  and 
M.  P.  Brady  were  sworn  and  examined  as  witnesses 
on  behalf  of  the  respondent,  and  thereupon  respond- 
ent rests  and  evidence  closed,  and  thereupon,  after 
argument  of  proctors  for  respective  parties,  cause 
submitted  and  thereupon  the  Court  being  fully  ad- 
vised in  the  premises,  it  is  ordered,  adjudged  and  de- 
creed that  the  libel  herein  be  and  the  same  hereby  is 
dismissed.     [53] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

UNITED  STATES  OF  AMERICA, 

Libellant  and  Appellant, 

vs. 

The  Steamer  ''MELVILLE,"  Her  Tackle,  Apparel, 
Furniture,  etc., 

Defendant. 

CALLENDER  NAVIGATION  COMPANY,  a  Cor- 
poration, 

Claimant  and  Appellee. 
Notice  of  Appeal. 
To  the  Claimant  Callender  Navigation  Company,  a 
Corporation,  and  G.  C.  Fulton,  Esquire,  Proctor 
Therefor. 
You  will  please  take  notice  that  the  libellant  above 
named  hereby  appeals  from  the  final  decree  made  and 
entered  herein  on  the  26th  day  of  June,  1913,  to  the 
next  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  to  be  holden  in  and  for  said  Circuit, 
in  the  City  of  San  Francisco,  California. 

Respectfully, 
CLARENCE  L.  REAMES, 
United  States  Attorney. 
ROBERT  R.  RANKIN, 
Assistant  United  States  Attorney. 

Dated  at  Portland,  Oregon,  this  12th  day  of  De- 
cember, 1913.      [54] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

UNITED  STATES  OF  AMERICA, 

Libellant  and  Apellant, 
vs. 

The  Steamer  ''MELVILLE,"  Her  Tackle,  Apparel, 
Furniture,  etc., 

Defendant. 

CALLENDER  NAVIGATION  COMPANY,  a  Cor- 
poration, 

Claimant  and  Appellee. 
Assignments  of  Error. 
The  above  named  libellant  and  appellant  hereby  as- 
signs error  to  the  decree  of  the  District  Court  of  the 
United  States  for  the  District  of  Oregon,  in  the 
above-entitled  cause,  as  follows : 

I. 
The  Court  erred  in  decreeing  that  the  libel  of  in- 
formation herein  be  dismissed. 

II. 
The  Court  erred  in  not  decreeing  that  the  libellant 
herein  have  judgment  for  the  penal  sum  of  Five 
Hundred  Dollars  as  prayed  for  in  said  libel,  and 
costs. 

III. 

The  decree  of  said  Court  is  contrary  to  the  law  and 
evidence  herein. 


60  United  States  of  America 

Dated  at  Portland,  Oregon,  this  17tli  day  of  De- 
cember, 1913. 

ROBERT  R.  RANKIN, 

Assistant  United  States  Attorney.     [55] 


Certificate  of  the  Clerk  of  the  United  States  District 
Court  to  the  Apostles. 

United  States  of  America, 
District  of  Oregon, — ss. 

I,  A.  M.  Cannon,  Clerk  of  the  District  Court  of 
the  United  States,  for  the  District  of  Oregon,  do 
hereby  certify  that  the  foregoing  and  hereunto  an- 
nexed   pages  contain  a  full  true  and  correct  tran- 
script of  the  record  in  said  District  Court,  made  pur- 
suant to  the  Rules  of  the  Circuit  Court  of  Appeals  in 
Admiralty  cases,  and  the  praecipe  filed  by  Robert  R. 
Rankin,  Assistant  United  States  Attorney. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  District  Court, 
this  26  day  of  December,  1913,  and  of  the  Independ- 
ence of  the  United  States,  the  one  hundred  and 
thirty-seventh. 

[Seal]  A.  M.  CANNON, 

Clerk  of  said  District  Court.     [57] 
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[Endorsed:]  No.  2362.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  United 
States  of  America,  Appellant,  vs.  Callender  Naviga- 
tion Company,  a  Corporation,  Claimant  of  the 
Steamer  "Melville,"  Her  Tackle,  Apparel,  Furni- 
ture, etc.,  Appellee.  Apostles.  Upon  Appeal  from 
the  United  States  District  Court  for  the  District  of 
Oregon. 

Received  and  filed  December  29,  1913. 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  'Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
Deputy  Clerk. 


No.  2362  ^ 


IN  THE 

Saniteb  States!  Circuit  Court 
of  Appeals! 

for  tf)E  Uintf)  Circuit. 


IN  ADMIRALTY. 


UNITED  STATES  OF  AMERICA 

Libellant  and  Appellant 
vs. 

THE    STEAMER   "MELVILLE/'  her  Tackle, 

Apparel,  Furniture,  Etc. 

Defendant 

GALLENDER    NAVIGATION  GO.,  a  Gorpo- 

ration, 
Claimant  and  Appellee. 


^xiti  of  Appellant* 


STATEMENT  OF  FACTS. 

This  is  a  libel  in  rem,  in  admiralty,  against  the 
Steamer  "Melville,"  to  recover  a  penalty  incurred  by 
carrying  more  passengers  than  permitted  by  her  certifi- 
cate of  inspection. 

The  facts  constituting  the  government's  case  are 


practically  undisputed:  On  the  12th  day  of  October, 
1912,  the  certificate  of  inspection,  issued  to  the  river 
tugboat  "Melville,"  under  Section  4464  of  the  Revised 
Statutes  of  the  United  States,  allowed  that  boat  to  carry 
the  total  number  of  75  passengers.  The  official  machine 
count  of  the  deputy  collector  and  chief  inspector  of 
customs  of  the  Port  of  Portland,  showed  that  on  said 
date,  the  "Melville"  carried  one  hundred  and  nineteen 
passengers.  This  was  a  violation  of  Section  4465  Re- 
vised Statutes  of  the  United  States,  and  Section  4499 
thereof  provides  a  penalty  of  $500  for  each  such  viola- 
tion. To  recover  this  penal  sum  said  libel  was  filed  by 
the  United  States. 

The  answer  to  this  libel  denied  carrying  more  than 
the  licensed  number  of  passengers,  but  the  testimony 
taken  at  the  trial,  shows  conclusively,  and  the  trial  court 
found  that  the  excess  number  of  passengers  was  carried. 
The  defense  sounds  in  an  excuse  of  the  violation  by 
reason  of  lack  of  intent  and  knowledge  on  the  part  of 
the  captain  of  the  boat  and  manager  of  the  claimant 
company  by  reason  of  the  following  alleged  extenuating 
circumstance : 

The  "Melville,"  Captain  Jordan,  with  C.  H.  Callen- 
der,  secretary  and  general  manager  of  the  claimant 
companj^  and  his  party  aboard,  was  bound  from  the 
city  of  Astoria  to  the  town  of  St.  Plelens,  both  places 
being  on  the  Columbia  River,  in  Oregon,  to  attend  a 
launching.  As  the  "Melville"  was  passing  the  wharf  at 
St.  Helens,  on  its  way  to  the  docks  where  the  launching 
was  to  occur,  friends  of  Mr.  Callender,  recognizing  his 
boat,  attracted  his  attention,  and  on  recognizing  them, 


Mr.  Callender  ordered  the  captain  to  land  and  pick  the 
peo])le  np. 

There  was  a  large  crowd  on  the  wharf,  anxious  to 
attend  the  launching  and  as  the  "Melville"  lay  at  the 
wharf  unattached,  with  her  prow  in  the  slip,  the  crowd, 
prohably  unaided  })y  a  gang  pjank,  came  on  the  boat 
over  the  prow  and  from  the  wliarf  onto  the  upper  deck. 
It  was  a  friendly  crowd  and  when  the  captain  ob- 
ser^^ed  that  many  were  coming  on  board,  he  called  out: 
"That's  enough.    Don't  any  more  get  on."    Mr.  Callen- 
der and  Mr.  S.  C.  Morton,  a  friend  who  had  just  come 
aboard,  called  out  in  similar  effect  and  not  more  than 
fifteen  or  twenty  persons  got  on  after  the  warning.    The 
crowd  was  anxious  but  orderly;  no  violence  was  used  by 
any  party  and  no  effort  made  to  keep  the  crowd  off 
the  boat  other  than  by  verbal  demands. 

The  captain  of  the  boat  as  w^ell  as  the  manager  of  the 
company,  made  no  objections  to  pulling  out  into  the 
stream  w^ith  their  passengers,  consisting  of  men,  women 
and  children,  because  they  did  not  suppose  they  had  an 
excessive  number,  or  else,  as  Mr.  Callender  states:  "I 
certainly  would  have  stopped." 

,_  The  "Melville"  steamed  up  stream  to  the  docks  and 
rested  broadside  along  a  log  raft  onto  which  many  of 
the  boat's  passengers  went  to  there  witness  the  launch- 
ing. The  "JMelville"  remained  here  some  twenty  or 
twenty-five  minutes,  and  after  the  new  vessel  was  in  the 
water,  those  on  the  rafts,  without  even  verbal  opposition, 
again  boarded  the  "Melville"  and  were  carried  back 
and  landed  at  the  wharf. 

The  Court  in  its  opinion  said:    "But  I  think  the 


crux  of  this  case  is  simply  this:  Whether  the  officers 
of  the  boat  and  the  owners  of  the  boat,  or  the  company 
which  owned  the  boat,  wilfuly  intended  to  violate  the  law. 
*  *  *  I  think  there  was  no  intention  on  the  part  of 
these  people  to  violate  the  law,  and  consequently  I  will 
dismiss  the  complaint." 

Quere  1.  Is  intention  or  knowledge  of  the  wrong- 
doer an  element  of  this  offense? 

Quere  2.  Is  the  "Melville"  liable  to  a  penalty  for 
violating  a  federal  law? 

SPECIFICATION  OF  ERRORS. 

The  errors  specified  as  reasons  for  this  appeal  are 
that: 

I. 

The  court  erred  in  decreeing  that  the  libel  of  in- 
formation herein  be  dismissed. 

II.. 

The  court  erred  in  not  decreeing  that  the  libellant 
herein  have  judgment  for  the  penal  sum  of  five  hundred 
dollars  and  costs,  as  prayed  for  in  said  libel,  because  it 
is  conclusively  proven  that  the  defendant  violated  a  law 
of  the  United  States. 

III. 

The  decree  of  the  court  is  contrarj'^  to  the  evidence 
in  that  a  violation  of  the  law  is  conclusively  proven  and 
admitted  by  the  trial  court,  and  the  decree  is  contrary  to 
law  in  that  it  is  not  necessary  for  the  Government  to 
prove  unlawful  intent  and  knowledge  of  unlawful  acts 


in  7nn^a  prohibit  a  offenses,  made  such  by  a  statute  in- 
tended to  protect  life  and  property. 

POINTS    AND   AUTHOllITIES. 
I. 

The  following  statutes  make  the  act  charged,  an 
unlawful  one,  fix  the  penalty  and  define  the  method  of 
recovering  the  same. 

(a).     Section  4461  of  the  Revised  Statutes  of  the 

United  States,  reads  as  follows: 

"The  inspectors  shall  state  in  every  certificate 
of  inspection  granted  to  steamers  carrying  pas- 
sengers, other  than  ferry-boats,  the  number  of  pas- 
sengers of  each  class  that  any  such  steamer  has 
accommodations  for,  and  can  carry  with  prudence 
and  safety." 
(b).     Section  4465  of  the  Revised  Statutes  of  the 

United  States  reads  as  follows: 

"It  shall  not  be  lawful  to  take  on  board  of  any 
steamer  a  greater  number  of  passengers  than  is 
stated  in  the  certificate  of  inspection ;  and  for  every 
violation  of  this  provision  the  master  or  owner  shall 
be  liable,  to  any  person  suing  for  the  same,  to  for- 
feit the  amount  of  passage  money  and  ten  dollars 
for  each  passenger  beyond  the  number  allowed." 
(c).     Section  4499  of  the  Revised  Statutes  of  the 

United  States  reads  as  follows : 

"If  any  vessel  propelled  in  whole  or  in  part  by 
steam  be  navigated  without  complying  with  the 
terms  of  this  Title,  the  owner  shall  be  liable  to  the 
United  States  in  a  penalty  of  five  hundred  dollars 


for  each  offense,  one-half  for  the  use  of  the  inform- 
er, for  which  sum  the  vessel  so  navigated  shall  be 
liable,  and  may  be  seized  and  proceeded  against  by- 
way of  libel  in  any  district  court  of  the  United 
States  having  jurisdiction  of  the  offense." 
(d).     The  penaltj^  allowed  by  Section  4465  R.  S. 
is  not  exclusive  of  the  penalt}^  allowed  the  Government 
under  Section  4499. 

"The  Idaho,"    (D.   C.         Ore.  1886)    29  Fed. 
187,  190. 

II. 
The  object,  and  therefore  the  purpose  and  intent 
of  the  above  enactments,  has  been  legislatively  and 
judiciously  declared  to  be:  To  protect  the  lives  of  pas- 
sengers and  of  the  crew  and  of  property  on  the  partic- 
ular vessel,  as  well  as  the  lives  and  property  on  other 
boats  and  v/harves  related  to  the  particular  vessel  by 
its  navigation. 

(a).  The  object,  purpose  and  intent  of  the  legis- 
lature in  passing  this  law  is  shown  in  congressional 
debates  on  an  "Act  to  provide  for  the  better  security  of 
life  on  board  vessels  propelled  in  whole  or  in  part  by 
steam,"  etc. 

Congressional  Globe   41st  Congress  3rd   Sess. 

Part  2,  1870-1871,  pp.  1321-1328,  and  1628. 

(i.)      The    legislative    history    of    a    statute    may 

be  examined  to  enable  the  court  to  construe  it. 

Lewis  Pub.  Co.  vs.  Morgen,   (1912)  229  U.  S. 

288,  324. 

(b) .    In  generally  construing  the  provisions  in  Title 

LI  I  Revised  Statutes  of  the  United  States,  Regulation 


of  Steam  Vessels,  of  which  the  ahove  sections  are  a  por- 
tion, the  courts  have  given  effect  to  the  legislative  object, 
purpose  and  intent. 

The  Hazel  Kirke,  (C.  C.  E.  Div.  N.  Y.  1885) 

25  Fed.  601,  607. 
The  City  of  Salem,  (D.  C.  Ore.  1889)  38  Fed. 

762,  763. 
United  States  vs.  Nash,  et  el.,  (D.  C.  Ky.  1901) 

111  Fed.  525,  526. 
Hartranft  v.  DuPont  (1886)  118  U.  S.  223,  226. 
III. 

The  act  of  overloading  a  steamer  is  not  a  true  "crime" 
under  this  statute. 

"The  Idaho"  (D.  C.  Ore.  1886),  29  Fed.  187, 191-2; 
and  the  procedure  is  in  admiralty  and  not  in  crimes, 
"The  Ben  R."  (C.  C.  A.  6th  1904)  134  Fed.  784,  785. 
But  the  statute,  in  plain  words,  makes  it  an  offense 
to  carry  passengers  in  excess  of  the  number  allowed  by 
the  inspector's  certificate,  and  does  not  make  "knowl- 
edge" or  "intent"  (or  use  words  implying  like  mean- 
ing) elements  of  the  offense.    Section  4465,  R.  S. 

Authorities  on  similar  statutes  hold  such  offenses  are 
mala  prohihita  and  in  the  nature  of  police  regulations, 
where  the  doing  of  the  act  is  punished  but  "knowledge" 
or  "intent"  need  not  be  proved. 

United  States  vs.  Curtis  (D.  C.  N.  Y.  1883)  10 

Fed.  184,  186. 
United  States  vs.  Leathers  (D.  C.  Nev.  1879) 

26  Fed.  Cases  No.  15,581. 
United  States  vs.  Stopello  (1904)   8  Ariz.  461, 
s.  c.  76  Pac.  611,  612. 


United  States  vs.  Harmon   (D.  C.  Kan.  1891) 
45  Fed.  414,  421. 
And  under  the  statute  in  question  it  has  been  ad- 
judged that  "knowledge"  of  the  unlawful  act  is  not  an 
element  to  be  proved  to  constitute  the  offense. 

"The  Idaho"  (D.  C.  Ore.  1886)  29  Fed.  187,  191. 
The  necessity  of  proof  of  "knowledge"  or  '"intent" 
of  the  offense  is  negatived  by  this  very  act  which  makes 
the  master  of  the  boat  liable  to  a  penalty  for  failure  to 
keep  a  count  of  the  passengers  through  either  "negli- 
gence or  design." 

Sects.  4467-4468  Rev.  Stat,  as  amended. 
The  sole  question  is  one  of  facts  as  implied  in  the  case 
"The  City  of  Lowell"  (C.  C.  2nd,  1913)  204  Fed. 
271,  272. 

IV. 

Courts  have  no  legislative  function  but  rather  en- 
deavor to  ascertain  the  will  of  the  legislative  body  as 
expressed  in  the  statute. 

United  States  vs.  Goldenberg,  (1897)  168  U.  S. 

95,  103. 

And  where  the  intent  and  purpose  of  Congress  are 

clear,  the  Courts  must  yield  to  that  intent  and  purpose, 

even  in  hard  cases,  for  with  the  effect  of  the  law  the 

Court  has  nothing  to  do. 

American  Railroad  Company  of  Porto  Rico  vs. 

Birch,  (1912)  224  U.  S.  547,  557. 
Suey  vs.  Backus,  (1912)  225  U.  S.  460,  476. 
And  having  ascertained  the  will  of  Congress,  its  pur- 
pose must  be  executed,  unless  the  statute  is  found  to  be 


o 


inconsistent  with  the  Supreme  Law  of  the  Land;  Courts 
cannot  mold  a  statute  simply  to  meet  their  views  of 
justice  in  particular  cases. 

Louisville  &   Xashville  U.   R.   Co.  v.   Mottley 
(1911)  219  U.  S.  467,  474. 

ARGUMENT. 

That  the  "JNIclville"  carried  passengers  in  excess  of 
the  licensed  number  is  undisputed  by  the  evidence  and 
found  as  a  fact  by  the  trial  court  in  its  opinion.  There- 
fore, according  to  the  Government's  theory  herein,  the 
offense  alleged  was  committed. 

The  defense  hereto  is  that  there  was  an  unmanagea- 
ble crowd,  over  which  the  officers  had  no  control,  clamor- 
ing to  secure  passage  on  the  boat  which  as  soon  as  it 
could  safely  do  so,  pulled  into  the  stream  with  the  officers 
not  knowing  that  they  had  on  board  more  than  the 
licensed  number  of  passengers,  and  without  intention 
to  violate  the  law. 

1.     But  the  testimony  concludes  as  follows: 
THE  CROWD  WAS  NOT  UNMANAGEABLE. 

This  conclusion  is  reached  entirely  from  the  testi- 
mony of  defendant's  w^itnesses : 

MR.  MORTON  stated  (p.  37  Apostles) : 

"Q.     It  was  a  friendly  affair,  though,  wasn't  it? 
There  wasn't  any  trouble  about  it? 

A.     Oh,  no,  no,  there  wasn't  any  blows,  anything 
like  that. 

"Q.     There  w^asn't  any  violence  at  all? 
"A.     There  was  not. 

'Q.     They  came  on  in  a  friendly  manner,  didn't 
they? 
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"A.     Yes,  sir. 

"Q.     Everything  was  friendly? 

"A.     I  guess  it  certainly  was." 

MR.  CALLENDER,  the  general  manager  of  the 
claimant  company,  stated  (p.  47  Apostles)  : 

"Q.  And  the  people  that  got  on  board  were  men, 
women  and  children? 

"A.  The  people  that  got  on  board  were  men,  women 
and  children. 

"Q.  There  were  about  as  many  women  as  there 
were  men,  weren't  there? 

"A.     I  should  judge  so,  j^es. 

"Q.     And  quite  a  few  children? 

"A.     A  few  children,  yes. 

"Q.  What  effort  did  you  make  to  stop  them? 
There  wasn't  any  violence  used? 

"A.  No  violence.  I  just  simply  told  people,  'This 
is  a  private  party.  We  are  not  a  passenger  boat,  and  w^e 
don't  want  to  take  anybody  up  there.'  But  it  had  about 
as  much  use  as  throwing  water  on  a  duck's  back.  They 
didn't  pay  any  attention  to  it — ^just  came  clambering 
up  the  side." 

MR.  BRADY,  virtually  conchides  there  was  no  re- 
sistance to  the  crowd's  approach  other  than  oral  admoni- 
tions,    (p.  54  Apostles)  : 

"Q.  There  wasn't  any  force  used  to  keep  them  off, 
was  there? 

"A.     No. 

"Q.     None  whatsoever? 

"A.     I  heard  Mr.  Callender  hallooing  to  keep  back. 

"Q.     Just  to  keep  back? 


"A.     Yes. 

"Q.  Of  course,  if  he  had  used  force,  he  might  have 
been  able  to  keep  some  of  tliem  off,  couldn't  he? 

"A.  AVell,  if  he  had  hauled  around  that  way,  they 
were  getting  in  where  the  bow  was,  they  would  have 
gotten  into  the  river,  I  think,  the  way  the  crowd  rushed 
aboard  there." 

THE  BOAT'S  OFFICERS  COULD  HAVE  CON- 
TROLLED THEM. 

The  boat  could  have  stayed  at  the  wharf  until 
the  excess  number  left  the  boat,  as  MR.  CALLEN- 
DER  suggests,     (p.  47  Apostles)  : 

"Q.  How  many  people  do  you  think  were  on  when 
you  pulled  out? 

"A.     I  don't  have  the  slightest  idea. 

*'Q.     At  that  time  how  many  did  you  think? 

"A.  I  didn't  know.  At  the  time  we  started  to 
stop  the  people  getting  aboard,  I  didn't  think  we  had 
too  many  people  on  the  boat,  or  I  certainly  would  have 
stopped." 

Or  with  some  inconvenience,  which  certainly  cannot 
be  urged  as  an  excuse  for  a  violation  of  the  law,  MR. 
CALLENDER  admits  some  passengers  could  have 
been  kept  on  the  log  raft  (p.  48  Apostles) : 

"Q.  When  you  got  over  to  the  log  raft,  you  went 
up  close  so  people  could  get  off  on  it? 

"A.     We  went  up  and  tied  up  to  the  log  raft. 

"Q.     You  got  off  on  the  raft  yourself  ? 

"A.     I  got  off  on  the  raft  myself,  yes. 

'Q.     A  few  others  got  off? 
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*'A.     A  few  others  of  us  got  off. 

"Q.  At  that  time  you  could  have  forced  these  peo- 
ple to  get  off? 

"A.  We  could  have  forced  these  people  to  get  off 
on  the  log  raft.  We  wouldn't  want  to  put  a  lot  of  people 
that  wasn't  accustomed  to  walking  on  logs  out  on  a  log 
raft." 

At  the  estimate  of  the  defense  there  were  few  who 
got  on  after  the  verbal  admonition,  so  few  in  fact  that 
the  boat  had  an  excess  passenger  list  before  the  admoni- 
tion was  given: 

MR.  MORTON  states  (p.  38  Apostles) : 

"Q.  How  many  people  got  on  after  the  captain 
said,  'That  is  enough?'    Have  you  any  idea? 

"A.  I  guess  there  must  have  been  fifteen  or  twenty, 
or  more,  who  got  on  after  that.  He  hallooed  that  out 
for  quite  awhile,  and  they  were  wedged  on  this  slip 
down  there,  and  they  just  kept  on.  I  hallooed  that  was 
enough,  too,  there.  There  must  have  been  fifteen  or 
twenty  got  on.  I  know  that  man  threw  his  baby  after 
I  told  him  that  was  enough.  I  couldn't  throw  it  back  to 
him,  so  I  just  kept  it  there." 

THAT  THERE  WAS  NO  KNOWLEDGE  AND 
INTENT  OF  VIOLATION. 

While,  as  MR.  CALLENDER  states  (p.  47 
Apostles)  : 

"Q.     You  did  not  think  you  had  more  than  75  on? 

"A.  No,  I  did  not  know  we  had.  I  did  not  know 
any  were  getting  on  top  back  there." 

Common  sense  concludes  it  is  his  business  under 
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this  law  to  know  how  many  passengers  are  taken  on 

board  his  boat. 

A  constructive  intent  (if  it  should  ever  be  necessary 

to  find  intent)  is  shown  by  the  pulh'ng  into  tlie  stream 

without  objection  to  the  passenger  list. 

MR.  CALLENDER  states  (p.  50  Apostles)  : 
*'Q.     About  the  captain — I  didn't  quite  get  that. 

You  said  the  captain  sung  out  ? 

**A.     He  sung  out  to  me,  yes.     He  was  up  in  the 

pilot-house.  He  couldn't  see  how  many  people  were 
getting  aboard  down  thei-e,  but  he  realized  there  was 
quite  a  crowd  coming,  and  he  simg  out  to  me  to  stop 
those  people;  there  was  enough. 

"Q.  Did  he  make  anj^  objection  to  pulling  out  with 
the  crowd  on? 

"A.  No,  he  didn't  make  any  objection  to  pulling 
out  with  the  crowd  on,  because  he  didn't  realize  that  we 
had  more  than  we  were  entitled  to. 

"Q.  He  didn't  think  you  had  on  more  than  you 
were  entitled  to? 

"A.  No,  he  didn't  have  time  to  go  around  and  look 
around  the  boat.  I  don't  suppose  that  he  knew  that 
there  was  over  the  crowd." 

2.     And  the  legal  conclusions  are  as  follows : 

The  purpose  of  this  act,  as  declared  in  the  title 
thereto  is:  To  provide  for  the  better  security  of  life 
and  property  on  steam  vessels.  The  debates  in  Congress 
conclude  an  opinion  to  such  effect.  The  courts  of  the 
land  have  reiterated  it  in  the  following  excerpts  from 
their  decisions : 
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BENEDICT,  J.,  in  The  Hazel  Kirke,  25  Fed.  at 

page  607,  says : 

"The  object  and  effect  of  a  provision  forbidding 
the  transportation  upon  a  steamboat  of  passengers 
in  excess  of  her  capacity  is  plain.  It  is  a  regula- 
tion respecting  the  load  to  be  carried  by  the  vessel, 
and  it  will  hardly  be  contended,  I  think,  that  the 
navigation  of  a  vessel  is  not  directly  affected  by  the 
amount  of  her  load.  No  doubt  one  effect  of  a  regu- 
lation, confined  as  this  one  is  to  the  number  of 
passengers  to  be  taken  on  board  a  vessel,  is  to  pro- 
mote the  safety  of  passengers  by  insuring  the  safe 
navigation  of  the  boat  in  which  they  are  carried. 
But  the  safe  navigation  of  other  boats  is,  or  may 
be,  also  directly  affected  by  such  a  regulation. 
The  ability  of  a  vessel  to  stop,  to  turn,  to  give  room 
in  shallow  water,  depends,  or  may  depend,  upon 
her  load,  and  her  ability  in  these  respects  affects, 
not  only  the  safety  of  her  passengers,  but  the  safety 
of  passengers  on  other  vessels  navigating  in  the 
same  locality." 
DEADY,  D.  J.,  in  "The  City  of  Salem,"  38  Fed. 

at  page  763,  says: 

"I  adliere  to  the  ruling  made  on  the  exception 
to  the  libel,  that  the  act  of  carrying  this  excess  of 
passengers,  being  plainly  contrary  to  a  regulation 
of  commerce  prescribed  by  Congress,  which,  in  the 
deliberate  judgment  of  that  body,  is  necessary  to 
maintain  the  safety  and  security  of  the  river  as  a 
highway  of  interstate  commerce,  will  not  be  held 
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legal  by  mc,  sitting  in  this  court,  on  the  ground  of 
unconstitutionality  of  the  regulation." 
MR.  JUSTICE  WOODS,  in  Hartranft  v.  Du- 
Pont,  118  U.  S.  at  page  226,  says: 

"The  purpose  of  Title  52  is  primarily  the  pro- 
tection of  the  passengers  and  crew  and  property  on 
vessels  propelled  by  steam.      The  law  was  passed 
also  to  protect  the  lives  and  property  of  persons 
on  other  boats  and  at  the  wharves." 
The  statute  very  simply  claims:     "It  shall  not  be 
lawful  to  take  on  board  of  any  steamer  a  greater  number 
of  passengers  than  is  stated  in  the  certificate  of  inspec- 
tion."    There  is  no  requisite  that  the  unlawful  act  shall 
knot<.ingly ,  or  intentionally,  or  wilfully  be  done.     Nor 
is  there  such  a  suggestion  in  the  whole  act.    These  ele- 
ments do  not  belong  in  the  statute  as  SLOAN,  J., 
in  United  States  vs.  Stofello,  76  Pac.  at  page  612,  says: 
"It  v»'ill  be  noted  that  the  statute,  in  plain  terms, 
makes  the  selling,  giving,  or  disposing  of  intoxicat- 
ing liquor  to  an  Indian,  a  ward  of  the  Government, 
under  the  charge  of  an  Indian  superintendent  or 
agent,  a  crime.     The  word  'knowingly'  is  not  used 
in  the  act,  nor  is  any  word  of  similar  import  found 
therein.      An  examination  of  the  authorities  has 
satisfied  us  that  the  offense  created  by  the  statute 
is  of  that  class  of  crimes  in  which  knotjcledge  or 
guilty  intent  is  not  an  essential  ingredient,  and  need 
not  be  proven.  The  doing  of  the  prohibited  thing  is 
made  an  offense,  uithout  regard  to  the  purpose  or 
intent.     Such  crimes  are  in  the  nature  of  police 
regulations,  imposing  criminal  penalties  for  their 


violation,  without  regard  to  purpose  or  intent. 
The  object  of  such  statutes  is  to  require  such  dili- 
gence as  mil  render  their  violation  impossible,  the 
end  sought  being  the  protection  of  the  public"* 

The  same  principle  is  announced  by  the  District 
Court  of  the  United  States  in  the  case  of  United  States 
vs.  Leathers,  where  it  was  said,  in  26  Federal  cases.  No. 
15,581,  that: 

"The  defendant  is  charged  with  trading  in  the  Indian 
country  in  one  count,  and  with  introducing  liquors  there 
contrary  to  the  statutes  of  the  United  States  in  another. 
The  statute  contains  nothing  requiring  these  acts  to  be 
done  knowingly.  The  acts  themselves  are  not  malum 
in  se.  The  object  of  the  law  is  not  to  punish  men  for 
these  acts  as  crimes,  so  much  as  to  prevent  trading  and 
intercom-se  with  the  Indians  otherwise  than  as  the  law 
permits.  There  is  nothing  infamous  in  the  punishment 
prescribed.  Under  these  circumstances,  I  think  it  is 
immaterial  with  what  intent  the  acts  were  done.  They 
belong  to  that  class  of  acts  which,  m  the  absence  of  the 
statute,  might  be  done  without  culpability  (3  Greenl. 
Ev.  Sec.  21),  and  being  such,  ignorance  of  the  lines  of 
the  reservation  will  not  excuse,  nor  will  a  sincere  belief 
by  the  defendant  that  he  is  outside  the  lines.  He  is  bound 
to  know  the  facts  and  obey  the  law  at  his  peril.  Id.; 
Reg.  V.  Woodrow,  15  Mecs.  &  W.  404;  Attorney  Gen- 
eral V.  Lockwiid,  9  Mess.  &  \V.  378;  1  Bish.  Cr.  Law 
(4th  Ed.)  1031,  etc. 

In  the  case  of  U.  S.  v.  Anthony  (Case  No.  14,459), 
the  defendant  was  charged  v>'ith  illegal  voting.     The 

*ltalics  ours. 
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case  was  tried  by  Mr.  Justice  Hunt,  and  although  it 
appeared  that  the  defendant  sincerely  believed  she  had 
a  ri^ht  to  vote,  it  was  held  that  this  did  not  excuse  her. 
So,  on  the  trial  of  the  inspectors  of  election  for  receiving 
her  vote,  they  proved  their  good  faith,  but  their  ignor- 
ance of  the  want  of  proper  qualifications  was  held  to  be 
no  excuse.    Cited  in  Whart.  Cr.  Law,  Sec.  82. 

In  the  case  of  Com.  v.  Mash,  7  Bete.  (^Nlass.)  47*2,  a 
woman  who  honestly  believed  her  first  husband  to  be 
dead  was  convicted  of  bigamy,  he  not  being  in  fact  dead 
when  she  married  a  second  man.  In  this  case  sentence 
was  reserved  and  a  full  pardon  obtained.  The  same 
doctrine  is  maintained  in  England,  3  Whart.  84.  So  in 
State  V.  Ruhl,  8  Iowa,  447,  the  defendant  was  not  al- 
lowed to  prove  that  he  believed,  or  had  good  reason  to 
believe,  the  girl  he  enticed  away  was  over  fifteen,  the 
law  confining  the  offense  to  girls  under  that  age.  The 
same  principle  was  asserted  in  Reg.  v.  Olifier,  10  Cox, 
Cr.  Cas.  402,  one  judge  saying  a  man  dealt  with  the  girl 
at  his  peril,  and  that  it  made  no  difference  that  the  girl 
told  him  she  was  over  sixteen. 

The  following  cases  are  cited  in  Section  8,  3  Whart. 
Cr.  Law:  It  is  no  defense  to  an  indictment  for  voting 
without  the  proper  qualifications,  that  the  defendant 
believed  he  had  them.  No  matter  how  honest  his  belief 
is,  unless  the  statute  excepts  cases  of  honest  belief.  To 
an  indictment  for  publishing  a  libel  it  is  no  defense  that 
the  defendant  did  not  know  of  the  publication.  Nor  to 
one  for  selling  liquors  to  a  minor,  that  the  defendant 
believes  the  vendee  to  be  of  full  age.     Nor  to  one  for 
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abduction,  that  the  motives  were  philanthropic,  or  that 
the  defendant  mistook  the  girl's  age. 

In  this  class  of  cases  the  offending  party  is  subjected 
to  penalty  for  the  act  done  irrespective  of  his  intent,  as 
in  civil  cases  he  is  required  to  answer  for  an  act  which 
injures  another,  however  innocent  of  intentional  wrong 
he  may  be.  My  conclusion  is,  that  defendant  must  be 
adjudged  guilty  on  both  counts.  The  belief  of  the  de- 
fendant in  connection  with  the  acts  of  government 
agents  in  setting  up  the  posts  can  only  be  considered  to 
determine  whether  a  prosecution  shall  be  begun  in  the 
first  place,  or  the  degree  of  punishment  in  case  of  con- 
viction, or  as  ground  for  a  pardon  or  remission  of  the 
forfeitures  and  penalties." 

And  with  respect  to  this  very  statute  in  question,  it 
has  been  adjudged  that  "knowledge"  of  the  unlawful 
act  is  not  an  element  of  the  violation. 

DEADY,  D.  J.,  in  "The  Idaho,"  29  Fed.  at  page 
191,  said: 

"This  itself  is  not  a  crime,  nor  does  the  statute 
make  it  such.     To  secure  obedience  to  the  statute 
limiting  the  number  of  passengers  that  may  be  taken 
on  board,  a  penalty  is  imposed  on  the  owner  for  its 
violation,  although  he  may  in  fact  have  been  ignor- 
ant thereof." 
Therefore,  since  "knowledge"  and  "intent"  are  not 
elements  of  this  statutory  offense,  they  cannot  be  judici- 
ally legislated  into  the  statute  because  courts  have  no 
such  power  as  MR.  JUSTICE  BREWER  fully  states 
in 

United  States  vs.  Goldenberg,  168  U.  S.  at  pages 
102-103: 
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"The  primary  and  general  rule  of  statutory 
construction  is  that  the  intent  of  the  lawmaker  is  to 
be  found  in  the  language  that  he  has  used.  He  is 
presumed  to  know  the  meaning  of  words  and  the 
rules  of  granunar.  The  courts  have  no  function 
of  legislation,  and  simply  seek  to  ascertain  the  will 
of  the  legislator.  It  is  true  there  are  cases  in  which 
the  letter  of  the  statute  is  not  deemed  controlling, 
but  the  cases  are  few  and  exceptional,  and  only  arise 
when  there  are  cogent  reasons  for  believing  that 
the  letter  does  not  fully  and  accurately  disclose  the 
intent.  No  mere  omission,  no  mere  failure  to  pro- 
vide for  contingencies,  which  it  maj''  seem  wise  to 
have  specifically  provided  for,  justify  any  judicial 
addition  to  the  language  of  the  statute." 
And  courts  must  yield  to  the  legislative  intent,  as 

declared  by  MR.  JUSTICE  DAY  in  Low  Wah  Suey 

V.  Backus,  225  U.  S.  at  page  476 : 

"If  it  be  admitted  that  the  present  is  a  hard 
application  of  the  rule  of  the  statute,  with  the  effect 
of  such  law  this  court  has  nothing  to  do.  The  pro- 
visions of  the  statute  are  plain,  and  it  was  passed 
by  Congress  with  full  power  over  the  subject.  In 
our  view  the  present  case  is  brought  within  the  terms 
of  the  law,  when  given  a  reasonable  construction 
with  a  view  to  effecting  its  purposes.  If  it  ought  to 
be  amended  so  as  to  except  from  its  operation  alien 
wives  of  American  citizens,  that  result  can  only  be 
legitimately  obtained  in  the  exercise  of  legislative 
authority." 
And  if  the  application  of  the  law  to  the  facts  of  this 
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case  seems  harsh  (and  it  need  not  be  so  in  the  slightest 
degree) ,  yet  the  Courts  should  not,  and  cannot  take  upon 
themselves  the  power  to  mold  this  nationally  applied 
safeguard  of  life  and  property  to  favor  a  particular 
litigant. 

MR.  JUSTICE  HARLAN,  in  the  case  of  Louis- 
ville  &  Nashville  R.  R.  Co.  v.  Mottley,  219  U.  S.  at 
page  474,  says: 

"It  may  be,  as  suggested,  that  a  refusal  to  en- 
force the  agreement  of  1871  vi^ill  operate  as  a  great 

hardship  upon  the  defendants  in  error.     But  that 
consideration  cannot  control  the  determination  of 

this  controversy.    Our  duty  is  to  ascertain  the  in- 
tention of  Congress  in  passing  the  statute  upon 
which  the  railroad  company  relies  as  prohibitive 
of  the  further  enforcement  of  the  agreement  in 
suit.     That  intention  is  to  be  gathered  from  the 
words  of  the  act,  interpreted  according  to  their 
ordinary  acceptation,  and,  when  it  becomes  neces- 
sary to  do  so,  in  the  light  of  the  circumstances  as 
they  existed  when  the  statute  was  passed.     *     *     * 
The  court  cannot  mold  a  statute  simply  to  meet  its 
views  of  justice  in  a  particular  case.     Having,  in 
the  mode  indicated,  ascertained  the  will  of  the  legis- 
lative department,  the  statute  as  enacted  must  be 
executed,  unless  found  to  be  inconsistent  with  the 
Supreme  Law  of  the  land." 
Referring  again  to  this  alleged  defense  herein,  and 
granting  for  the  sake  of  argument,  that  the  crowd  in 
the  first  instance  was  unmanageable,  that  there  was  no 
knowledge  of  the  number  of  passengers  on  board  the 
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boat,  and  no  intent  to  violate  the  law,  these  proposed 
defenses  absolutely  fail  when  the  officers  of  the  "Alel- 
ville"  intentionally  take  on  board  from  the  log  raft  at 
St.  Helens  an  orderly  crowd  whom  they  had  ample 
time  to  ascertain  were  in  excess  of  the  number  of  persons 
they  were  allowed  to  carry,  for  the  purpose  of  trans- 
porting them  back  to  the  M^harf.  Here  then,  it  is  sub- 
mitted is  not  even  the  semblance  of  a  defense  to  the 
violation  of  the  above  statute. 

IN  CONCLUSION  IT  IS  SUBMITTED: 

First;  That  nowhere  is  it  shown  in  the  evidence 
that  the  people  were  unmanageable,  or  that  once  on  the 
boat,  the  officers  could  not  have  requested  or  forced 
them  to  leave,  or  have  held  the  boat  at  the  slip  until  they 
did  leave.  So  many  methods  of  avoiding  a  violation 
of  the  law  suggest  themselves  to  the  ordinary  mind  that 
those  charged  with  the  custody  of  human  life  and  prop- 
erty should  be  compelled  to  exercise  proper  care  and 
duty  in  their  protection. 

Second:  By  the  decision  of  the  trial  court  "knowl- 
edo-e"  and  "intent"  of  the  officers  of  the  boat  in  commit- 
ting  the  offense,  are  made  elements  of  the  offense  to  be 
proved  by  the  Government.  These  elements  are  not 
required  by  the  statute,  but  are  really  negatived  by  Sec- 
tions 4467  and  4468  R.  S.  The  legal  authorities  clearly 
hold  that  in  offenses  mala  prohihita,  which  are  in  the 
nature  of  police  regulations  as  this  statute  is,  proof  of 
these  elements  is  not  material  unless  made  so  by  statute 
and  such  requirement  is  expressly  omitted  here.  Courts, 
where  the  intent  of  Congress  is  clear,  must  yield  to  that 
intent,  and  give  effect  to  the  general  purpose  of  the  en- 
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actment  and  not  decree  into  the  statute,  requirements 
not  put  there  by  Congress,  in  order  to  relieve  any  par- 
ticular case  of  severity. 

Third :  The  principle  involved  in  this  case  is  of  the 
utmost  importance  in  enforcing  the  laws  relating  to  the 
carrying  of  excess  passengers  on  passenger  vessels.  And 
if,  in  view  of  this  decision  of  the  trial  court,  there  is  in- 
jected into  this  act  and  it  is  made  incumbent  on  the  Gov- 
ernment to  show  "intent"  and  "knowledge"  of  the  of- 
fense on  the  part  of  the  officers  of  the  overladen  vessel, 
it  will  make  practically  impossible  the  enforcement  of 
one  of  the  most  important  provisions  of  the  steamboat 
inspection  laws  having  to  do  with  the  safety  of  life  and 
property. 

Respectfully  submitted, 

CLARENCE  L.  REAMES, 

United  States  Attorney  for  Oregon. 
ROBERT  R.  RANKIN, 
Assistant  United  States  Attorney, 

Proctors  for  Appellant. 


(Hmnxt  Qlourt  nf  Appwla 
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UNITED  STATES  OF  AMERICA, 

Libellant  and  Appellant, 
vs. 
CALLEXDER    NAVIGATION    CO.    (a    Cor- 
poration),    Claimant    of    the     Steamer 
*' MELVILLE", 

Appellee. 
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STATEMENT  OF  THE  CASE 

It  is  contended  in  this  case  by  the  govern- 
ment, that  the  steamtug  "Melville"  owned  by 
the  appellee,  on  October  12,  1912,  carried  more 
passengers  than  permitted  by  it's  certificate  of 
inspection,  and,  consequent!}^,  the  penalty  pre- 
scribed by  sections  4465  and  4499,  Revised 
Statutes  of  the  United  States,  should  be  im- 
posed. And  to  enforce  such  penalty,  this  libel 
in  rem  was  instituted,  and  this  appeal  prosecut- 
ed. 

The  evidence  submitted  at  the  trial  is  very 
brief.  There  is  really  no  conflict  in  the  tes- 
timony.    The  government  called    out  one  wit- 


ness,  a  Mr.  H.  F.  McGrath,  Chief  Inspector  ol' 
Customs  of  the  Port  of  Portland,  who  testified 
that  on  October  12,  1912,  whilst  standing  on  the 
hurricane  deck  of  the  steamer  "T.  J.  Potter" 
as  the  steamtug  "Melville"  steamed  along  by,  he 
counted  the  passengers  then  on  the  tug  and  his 
"ticker"  registered  119. 

He  further  testiiied  that  when  the  tug  steam- 
ed back  again,  his  "ticker"  indicated  120.  It 
was  admitted  that  the  tug  "Melville"  vv^as  not 
permitted  to  carry  to  exceed  75  passengers  at; 
that  time. 

The  abo^'e  is  all  of  the  testimony  and  evidence 
offered  on  behalf  of  the  government. 

The  appellee  established  the  following  stale 
of  facts,  namely: 

That  on  October  12,  1912,  the  day  in  question, 
the  St.  Helens  Ship  Building  Co.  had  con:ipiet'ed 
a  large  steamboat  named  "Multnomah"  in  its 
ship  3^ards  on  an  island  in  the  Columbia  River 
opposite  the  Tovv^n  of  St.  Helens,  a  distance  of 
about  one-q;uarter  of  a  mile  from  the  dock  at 
St.  Helens,  and  had  issued  a  nmnber  of  invita- 
tions to  the  steamboat  men  on  the  Columbia 
River  to  be  present  and  witness  the  launching 
of  such  boat,  which  was  to  be  in  the  afternoon 
of  that  day.  This  was  the  first  launching  of  a 
steamboat  of  that  size  and  character  on  the  Col  - 
umbia  River,  and  was  quite  an  event,  particular- 
ly among  steamboat  men,  and  the  event  was 
very  widely  attended.  At  that  time,  the  ap- 
pellee Callender  Navigation  Co.was  the  owner  of 
the  steamtug  "Melville",  which  it  employed  in 
the  tu,Gi-  business.     This  tug  was,  naturally,  very 


strongly  l)iiilt  and  quite  powerful.  It  could 
earry  with  perfect  safety  over  200  people.  The 
tughoat  had  never  been  employed  as  a  passen- 
ger boat,  although  it  was  well  fitted  up  and  suit- 
able for  that  purpose,  and  the  license  to  carry 
passengers  had  been  obtained  as  a  mere  matter 
of  convenience  to  the  general  manager,  Mr.  C. 
H.  Callender,  so  that  he  and  his  familj^  could 
entertain  their  friends.  Mr.  Callender,  general 
manager  of  the  appellee,  received  an  invitation 
to  be  present  at  the  launching  of  the  steamboat 
''Multnomah",  and  the  steamtug  "Melville"  be- 
ing at  that  time  available,  he  conceived  the  idea 
of  inviting  a  number  of  his  personal  friends  to 
journey  from  Astoria,  Oregon  to  the  St.  Helens 
Sliip  Building  Co.  to  witness  the  launching.  He, 
therefore,  invited  not  to  exceed  15  of  his  per- 
sonal friends,  and  on  the  morning  of  October 
12,  1912,  they  went  aboard  the  boat  at  Astoria 
and  proceeded  to  the  ship  yards  of  the  St. 
Helens  Ship  Building  Co.  The  incident  that 
took  place  and  the  events  that  caused  the  carry- 
ing of  the  number  of  passengers  complained  of 
is  best  related  in  Mr.  Callender 's  own  words 
(Apostles,  pages  41-45.) 

Q.  I  wish  you  would  detail  to  his  Honor  here 
the  facts  pertaining  to  the  taking  and  carrying 
of  these  passengers  wdth  w^hich  you  are  charged. 
Just  explain  it. 

A.  Well,  I  invited  a  few  of  my  own  friends  in 
Astoria  to  make  that  trip,  to  go  up  and  see  the 
launching  of  this  big  ship.  As  long  as  it  had 
been  the  first  one  that  was  launched  in  the  Col- 
umbia River,  it  was  quite  an  event.     I  think 
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there  were  about  12  or  15  of  us  took  the  boat  m 
the  morning  and  figured  on  getting  up  there 
possibly  an  hour  before  the  launching— figured 
on  looking  around  the  mill.  We  were  a  good 
deal  longer  coming  up  than  we  figured  on.  When 
we  arrived  at  St.  Helens  dock,  was  going  b}' 
there,  we  realized  it  was  just  about  the  time  the 
ship  was  to  be  launched.  Going  by  the  wharf 
there,  we  saw  quite  anumber  of  people  on  the 
wharf,  and  we  heard  somebody  hallooing.  And 
I  looked  over  there  and  saw  several  of  my 
friends  there— Mr.  Morton,  Mr.  Yeon  and  Mr. 
Brady,  and  Mr.  McCormack,  and  two  or  three 
people  from  Astoria,  Mr.  Halterman  and  several 
others.  So  I  snug  out  to  the  captain  to  swing 
around  and  make  a  landing,  and  we  would  pick 
those  people  up.  As  we  went  in  there  was  a 
wide  slip,  possibly  ten  or  fifteen  feet  wide.  As 
Ave  started  to  go  in  there,  these  people  began  to 
jump  into  that  slip.  We  ran  the  nose  of  the  boat 
in  there,  and  Mr.  Morton  was  pretty  well  back 
of  the  crowd  with  his  folks,  and  in  trying  to  gei 
them  through  the  crowd,  and  get  them  down 
there,  of  course  everybody  began  to  jump 
aboard.  I  tried  to  hold  them  back.  They  all 
hallooed  there  was  no  other  boat— ''We  can't 
get  up  there."  In  our  efforts  to  get  Mr.  Yeon 
and  Mr.  Brady  and  'Mr.  Morton  and  the  ladies 
aboard,  this  crowd  kept  piling  in.  I  didn't  rea- 
lize there  was  anybody  coming  on  top  of  the 
boat  till  after  we  started  to  back  away,  I  saw  a 
whole  crowd  of  them  on  the  boat,  jumping  over 
on  top  of  our  house.  Of  course,  we  tried  to  stop 
them  just  as  soon  as  I  saw  the  rush.     But  wh(.-.v 


tlicy  started  to  cruwd  into  the  slip  there  like  a 
lot  of  eattle,  people  on  back  end  of  the  slip  shov- 
ing the  front  ones  aboard  the  boat,  if  the  boat 
had  pulled  away  very  suddenly  it  would  have 
pulled  them  all  overboard.  As  soon  as  we 
stopped  and  i^ot  our  boat  away,  we  backed  ri2;ht 
away.  We  didn't  have  lines  out  or  anything 
else.  We  just  had  her  nose  up  against  the  dock. 
We  stopped  and  backed  her  away  as  soon  as  we 
could,  till  tiiey  realized  they  was  going  to  get 
overboard,  then  they  hallooed  "quit".  We  pro- 
ceeded up  close  to  the  dock  and  along  close  to 
the  log  rafts.  'I  don't  think  any  of  the  time  we 
was  more  than  two  or  three  lengths  of  the  boat 
away  from  the  shore.  We  tied  up  to  the  log 
raft  right  across  from  where  the  launching  took 
place.  As  soon  as  the  steamer  was  in  the  water 
we  went  right  back  to  the  dock  and  put  this 
crowd  off.  I  don't  think  it  was  over  a  quarter 
of  a  mile  from  the  wharf  up  to  where  the  ship 
was  launched.  It  possibly  might  be  a  little 
more,  but  I  dcm't  think  it  is. 
(Examination  by  the  COURT.) 

Q.  You  took  the  same  crowd  back  that  went 
over? 

A.  Yes,  the  same  crowd  back.  I  don't  think 
anybody  got  off.  Of  course,  there  were  a  few 
people,  after  the  boat  tied  up  to  the  log-raft,  got 
off.  I  did.  I  was  in  the  lumber  business- 
while  I  was  waiting  there  for  the  launching,  I 
got  off  on  the  raft,  and  several  people  got  off. 

Q  .Were  there  any  people  on  the  raft. 

A.  I  think  there  were.  There  was  a  lot  of 
these  little  fishing  boats  and  pleasure  boats,  and 
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two  or  three  rafts  of  logs  all  up  and  down  the 
slough,  quite  a  number  of  boats  tied  up  there, 
and  people  walking  around  on  the  raft,  as  I  re- 
member, 

Q.  Do  you  remember  whether  any  more  peo- 
ple got  on  your  boat? 

A.  No,  I  am  satisfied  there  wasn't  anybody 
got  on  there.     I  don't  think  they  did. 

Redirect  Examination. 

Q.  Was  there  scny  charge  made  for  any  of 
these  people? 

A.  No  charge  at  all.  We  y^re  simply  out  for 
a  picnic. 

Q.  Would  you  haye  permitted  these  people  to 
haye  gotten  aboard,  could  jou  have  avoided  it? 

A.  I  should  certainly  not.  I  didn't  want 
them  aboard  there.  We  had  a  little  partj^  of 
our  own,  and  v/e  had  some  refreshments  served 
in  the  cabin  there,  some  sandwiches  and  things. 
We  yrere  just  having  a  little  party.  I  didn't 
want  any  strangers  aboard  the  boat.  I  didn't 
know  these  people. 

Q.  They  were  not  friends  of  yours? 

A.  I  didn't  know  any  of  them,  with  the  excep- 
tion of  just  that  few  that  I  w^ent  in  lliere  zo  pick 
up. 

Mr.  FULTON.— I  assume  your  Honor  is  fa- 
miliar with  the  waters  around  St.  Helens. 

A.  It  is  in  a  slough.  It  is  not  in  the  main 
river.  From  the  St.  Helens  dock  up  to  where 
we  took  these  people,  up  to  the  shipbuilding 
plant,  it  is  just  a  narrow  slough.  I  don't  think 
the  slough  is  over  a  quarter  of  a  mile  y^ide. 


Q.  How  is  it  protected  against  storms? 

A.  Absolutely  no  chance  for  any  rough  water 
in  there.  It  is  just  like  a  millpond  in  there,  just 
like  a  lake,  up  from  the  St.  Helens  boom  to  the 
mill,  extends  up  clear  to  the  shipbuilding  plant, 
there  were  rafts  moored  clear  along  there.  I 
don't  think  at  any  time  we  steered  mOre  than 
a  couple  of  boatlengths  away  from  those  logs. 
There  was  absolutely  no  danger  at  all. 

Q.  How  many  people  could  your  boat  at  that 
time  safely  have  carried? 

A.  We  could  safely  put  200  people  on  that 
boat,  without  crowding  her  very  much.  Big  op- 
en-deck tug-boat— she  has  open  deck  all  the  way 
around  her.  Her  stern  is  a  big  open  stern  and 
her  bow  the  same.  And  then  on  top  of  her 
house  there  is  lots  of  room.  I  think  200  people 
could  be  carried. 

The  testimony  of  Mr.  Callender  was  cor- 
roborated by  his  three  friends,  for  wdiom  he 
made  the  landing  at  St.  Helens.  The  govern-' 
ment  made  no  attempt  w^hatever  to  contradict 
any  statement  made  by  Mr.  Callender,  or  his 
friends,  and  offered  no  testimonj^  in  rebuttal.  It 
is,  therefore,  fair  to  assume  that  the  statements 
made  by  Mr.  Callender  and  verified  by  the  wit^ 
nesses  called  on  his  behalf  were  in  every  res- 
pect true. 

Another  important  matter  which  we  w^ish  to 
call  the  Courts  attention  to  is,  that  it  is  not  con- 
tended by  the  government  that  the  carrying  of 
the  passengers  complained  of  w^as  other  than  as- 
stated  by  Mr.  Callender  and  his  w^itnesses:  and 
no  contention  is  made  that  the  officers  of    the 


10 


tugboat  sought  to  evade  the  law  by  any  subter- 
fuge. No  charge  whatever  was  made  for  car- 
rying these  passengers— in  fact,  it  is  too  ap- 
parent that  they  were  not  wanted  on  board  the 
boat  and  came  on  there  against  the  will  and  pro- 
test of  the  general  manager  of  the  appellee  and 
the  officers  of  the  boat.  Indeed,  they  forced 
themselves  on  the  boat,  and  the  officers  were 
powerless  to  prevent  it. 

The  contention  of  the  government  in  this  case 
is  to  our  mind  rather  rem.arkable  to  say  the 
least.  As  we  understood  the  United  States  At- 
torneys in  the  court  below,  and  as  vre  read  their 
brief  in  this  case,  it  i'"^  contended  that  the  pen- 
alty prescribed  by  Section  4499,  Revised  Sta- 
tutes of  the  United  States,  must  be  as  of  course 
be  imposed  upon  every  vessel  which  carries  a 
passenger  beyond  the  numxber  authorized  by  its 
certificate  of  inspection.  x\nd  that  intent  or 
knowledge  on  the  part  of  the  officers  and  own- 
ers has  nothing  whatever  to  do  with  the  ques- 
tion. It  is  argued  at  great  length  that  inas- 
much as  it  has  been  held  by  the  Federal  Courts 
in  prosecutions  under  the  above  mentioned  sec- 
tion, that  it  is  not  necessary  for  the  government 
to  show,  in  the  first  place,  knowledge  or  intent 
on  the  part  of  the  officers  of  an  offending  vessel, 
that  there  can  be  no  excuse  interposed,  where 
the  evidence  shows  that  the  passengers  carried 
exceeded  the  limit.  The  Court  below  did  not 
entertain  this  view  of  the  law,  and  dismissed  the 
libel. 

The  government  prosecutes  this  appeal. 
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Points  and  Authorities. 
1. 

Section  A\i)Oy  R.  8.  U.  S.  reads  as  Cullows: 

**It  shall  not  be  lawful  to  take  ou  board  of  any 
steamer  a  greater  number  of  passengers  than  is 
stated  in  the  certificate  of  inspection." 

It  will  be  observed  that  the  prohibition  is 
against  the  taking,  not  the  carrying  against  the 
will  and  consent  of  the  officers,  nor  against  the 
taking"  a'^ainsl;  the  will  and  consent  of  the  of- 
ficers. Although  the  government  in  a  suit  to 
recover  a  penalty  under  Section  4499,  11.  S.  U. 
S.,  is  not  required,  in  the  first  instance,  to  show- 
that  excess  passengers  were  carried  with  the 
knowledge  of  the  officers,  or  any  of  them,  yet. 
it  does  not  follow  that  the  officers  may  not  jus- 
tify their  acts  in  so  doing;  neither  does  it  fol- 
low- that  the  penalt}-  must  be  imposed,  even 
though  the  officers  were  powerless  to  resist  car- 
rying excess  passengers. 

We  submit  that  the  offense  is  confined  to  a 
voluntary  taking  of  passengers  in  excess  of  the 
number  stated  in  the  certificate  of  inspection. 
The  Geneva,  26  Fed.  647. 
The  Nelson,  149  Fed.  846. 
II. 

As  w^e  understand  it,  the  government  admits 
in  this  case  that  the  facts  detailed  by  the  evi^ 
dence  on  behalf  of  the  appellee  were  true,  and 
the  defense  interposed  by  appllee  is  an  honest 
one,  and  all  of  the  facts  occurring  at  the  time 
were  honestly  and  correctly  detailed. 

The  only  contention  on  the  part  of  the  gov- 
ermiient  i:=;,  that  under  the  facts  disclosed  by  the 
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evidence  offered  in  defense,  whicli  are  admitted 
to  be  true,  the  penalt}^,  nevertheless,  must  in 
law  and  in  equity  be  imposed.  We  believe  it  to 
be  the  universally  accepted  construction  of  the 
sections  in  question,  namely.  Sections  4464,  4465 
and  4499,  II.  S.  U.  S.,  that  where  passengers  ob- 
trude themselves  on  board  a  steamboat  against 
the  will  and  consent  of  the  officers,  under  cir- 
cumstances which  ordinarily  could  not  be  pre- 
vented, does  not  subject  the  boat  to  the  penal- 
ties prescribed  by  these  sections. 

The  Geneva,  26  Fed.  647. 
The  Nelson,  149  Fed.  846. 
Argument. 
I. 
We  agree  that  the  rule  is  well  settled  that  in 
proceedings  in  rem  instituted  by  the  govern- 
ment to  recover  the  penalty  imposed  by  Section 
4499,  R.  S.  U.  S.,  the  government  is  not  required 
to  establish  the  fact  that  the  officers  of  the  of- 
fending steamboat  had  knowledge  that  the  boat 
was  carrying  passengers  in  excess  of  its  certifi- 
cate of  inspection.  This,  in  our  judgment,  has 
absolutely  nothing  whatever  to  do  with  this 
case.  The  only  proposition  involved  in  the 
case,  as  we  understand  it,  is  whether  or  not  the 
facts  detailed  by  the  witnesses  for  the  appellee, 
which  are  admitted  to  be  true,  are  a  justifica- 
tion on  the  part  of  the  appellee  in  carrying  ex- 
cess passengers.  AVhile  we  do  not  admit  it  to 
be  a  fact  that  the  evidence  shows  the  "Melville" 
did  carry  excess  passengers  on  October  12,  1912, 
yet  it  seemed  to  be  the  opinion  of  the  Court  be- 
low that  the  evidence  established  that  fact,  we 
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are  willing  to  accc^jt  ihc  fiiKlings  of  tlu;  learn- 
ed trial  judge  as  the  faets  in  this  case.  But  the 
trial  judge  held  that  the  facts  established  by  the 
appellee  were  such  as  not  to  bring  it  within  the 
inhibition  of  the  above  mentioned  sections. 

We  respectfully  submit  that  there  are  many 
instances  that  might  well  arise,  which  naturally 
suggest  themselves  to  this  Court,  without 
enumeration,  where  a  steamboat  might  well 
carry  an  excess  of  passengers,  and  there  are 
other  instances  which  also  might  naturally 
arise,  which  likewise  suggest  themselves  to  the 
Court,  where  a  steamboat  might  be  compelled 
to  carry  an  excess  of  passengers,  and  in  neither 
case  subjects  itself  to  the  penalty  prescribed  hy 
this  section. 

We  find  a  demonstration  of  these  proposi- 
tions in  the  two  cases,  namely,  The  Geneva,  26 
Fed.  647,  and  The  Nelson,  149  Fed.  846. 

In  the  latter  case,  Judge  'Hanford,  in  an  ex- 
cellently w^ll  prepared  opinion,  stated  the  law 
to  be  as  follow\s: 

"A  Court  of  equity  may,  in  the  exercise  of  a 
wise  discretion,  refuse  to  impose  upon  the  own- 
er of  a  steamboat  the  penalty  prescribed  by  sec  • 
tion  4465  for  carrying  more  passengers  than  the 
nnmber  allowed  by  the  vessel's  inspection 
certificate,  where,  because  of  extraordinary 
conditions  existing,  such  imposition  would  be 
inequitable." 

In  a  case  parallel  with  the  case  at  bar.  Judge 
Acheson,  in  The  Geneva,  26  Fed.  647,  lays  down 
the  rule  that  where  more  passengers  than  are 
permitted  bv  the  vessel's  certificate  of  inspec- 
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tion  force  themselves  on  board,  a  steamboat 
against  the  consent  and  protest  of  the  officers, 
under  circumstances  identical  with  the  facts  in 
this  case,  that  the  penaltj'^  prescribed  ought  not, 
and,  as  a  matter  of  law,  should  not,  be  enforced. 

The  counsel  for  appellant  in  their  brief  have 
sought  to  avoid  the  force  of  the  above  case,  by 
selecting  short  excerpts  from  the  testimony  of 
the  witnesses  on  behalf  of  the  appellee  and  havn 
drawn  a  deduction  therefrom  not  intended  bv 
the  witness  and  far  from  being  a  fair  construc- 
tion of  the  witness'  entire  testimony,  attempt- 
ing to  show  that  there  was  no  rough  element  in 
the  crowd,  and  that  the  officers  had  neglected 
to  use  meat  axes,  knives,  shot  guns  and  crow- 
bars in  preventing  the  crovrd  from  forcing 
themselves  on  the  boat.  The  overwhelming 
testimony  shows  that  the  "Melville"  simply  put 
its  nose  against  the  slip  on  the  St.  Helens  dock: 
that  the  vessel  was  not  moored,  and  no  lines 
were  thrown  out  or  made  fast.  The  evidence 
also  shows  that  this  slip  had  a  drop  of  about  33 
degrees  and  was  about  10  or  15  feet  wide.  The 
evidence  shows  that  the  crowd  simply  filled  this 
slip,  and  those  behind,  in  their  eagerness  to  (r^et 
aboard,  shoved  those  in  front  practically  onto 
the  boat.  The  evidence  is  also  overwhelming 
that  the  boat  could  not  have  been  backed  away 
from  the  slip  without  precipitating  a  number  of 
women  and  children  into  the  waters  of  the  Col- 
umbia River.  And  because  the  officers  of  the 
boat  did  not  do  this,  and  did  not  drown  a  few  of 
the  citizens  of  Oregon,  an  argument  is  made 
that  the  officers  could  have     prevented  these 
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people  I'nuu  boarding  the  boat.  The  Court  will 
read  this  testlinuiiy  and  will  give  it  a  fair  in- 
terpretation, and  will  consider  it  in  the  light 
those  present  at  the  time  viewed  it. 

It  is  inconceivable  that  Mr.  Callender,  man- 
ager of  the  appellee  and  who  had  charge  of  the 
"Melville"  at  this  time,  desired  these  people  on 
the  boat.  He  had  with  him  his  personal  friends, 
and  he  also  had  provided  for  his  guests  special 
refreshments  for  their  particular  use,  and  in 
landing,  he  anticipated  only  in  taking  aboard 
three  or  four  of  his  personal  friends  with  their 
families,  not  to  exceed  a  dozen  people. 

It  is,  therefore,  fair  to  assume  that  it  was 
farthest  from  the  intention  of  the  officers  of  th,e 
boat  to  take  any  on  board  other  than  Mr.  Yeon, 
Mr.  Brady  and  Mr.  S*.  C.  Morton,  and  his  lady 
friends.  No  comj)ensation  was  attempted  to  be 
made  for  carrying  these  passengers,  and  none 
was  contemplated. 

Furthermore,  the  evidence  shows  that  the 
crowed  on  the  wharf  sprang  onto  the  boat  from^ 
every  conceiveable  position,  a  large  numbev 
jumped  from  the  wharf  down  onto  the  upper 
deck,  others  came  on  aboard  at  the  stern,  others 
on  the  side.  Indeed,  the  rush  was  so  great  that 
parents  parted  from  their  children,  in  the  mad 
rush  to  board  the  tug. 

It  is  quite  true,  in  the  case  of  The  Geneva,  the 
officers  gave  a  rather  lurid  description  of  some 
of  the  individuals  who  were  not  on  the  boat. 
That,  we  apprehend,  had  nothing  whatever  to 
do  with  the  principle  announced  in  that  case. 
Mr.  Callender  was  not  a  pugilist,  was    not  a 
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fighting  man,  and  we  think  it  is  fair  to  assume 
that  Mr.  Morton  was  not  either,  although  he 
made  the  statement  that  he  would  have  gone 
aboard  any  boat  that  came  along,  and  it  is  fair 
to  assume  that  such  was  the  intention  of  the 
l^eople  there. 

It  is  true  the  occasion  brought  fortli  quite  a 
large  body  of  people;  it  is  also  true  that  they 
were  good  people;  and  that  is,  doubtless,  one  ol: 
the  reasons  why  it  w^as  not  the  desire  of  the  of- 
ficers of  the  ''Melville"  to  precipitate  any  of 
them  in  the  river  and  thereby  cause  their  death. 

Mr.  Callender  testified  that  he  succeeded  in 
stopping  the  crowd  before  he  thought  that  there 
were  more  on  his  boat  than  it  was  authorized  to 
carr}^,  but  he  did  not  knovv^  that  so  many  had 
gotten  on  the  boat  other  than  through  the  slip. 
It  was  impractical  for  him  to  return  to  the 
wharf,  or  tie  up  there.  Had  he  returned,  he 
would  have  been  forced  to  receive  a  greater 
crowd.  The  boat  was  absolutely  safe,  the  wa- 
ters were  practical^  a  millpond,  and  there. was 
absolutely  no  danger  to  any  passenger. 

But  above  all,  it  seems  there  can  be  no  ques- 
tion but  that  the  officers  of  that  boat  did  not 
wish  these  passengers.  The  boat  did  not  land 
for  them,  the  officers  protested  and  objected  to 
their  coming  aboard,  and  the  boat  could  not 
have  been  backed  away  from  the  wharf  without 
loss  of  life. 

The  Court  below,  an  eminent  jurist,  heard  the 
testimony  offered  on  behalf  of  the  appellee,  he 
saw  the  witnesses,  raanv  of  them  he  knew  per- 
sonall}^  and  after  listening  to  their  evidence  and 
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j;-iviiii;"  the  same  a  fair  interpretation,  folluwed 
tlie  rule  announced  in  the  two  cases  above  men- 
tioned. 

The  amount  involved  in  this  appeal  is  not 
very  large,  and  the  facts  do  not  justify,  in  our 
judgment,  the  prosecution  of  an  appeal  to  this 
Court.  The  apj)ellee  was  advised  that  it  had 
not  violated  the  law,  and  it  frankly  submitted 
its  case  to  the  Court  below,  being  then  and  there 
re:uly  and  willing  to  abide  by  whatever  judg- 
ment the  District  Court  should  enter.  Doubt- 
less, had  it  thought  that  this  case  would  be  ap- 
pealed to  this  Court,  rather  than  to  have  gone  tv) 
the  expense  of  defending  it  in  this  Court,  it 
would  have  paid  the  government  any  reason- 
able sum  of  money  simply  to  buy  its  peace. 

If  it  is  the  intention  of  the  government  to  ap- 
peal every  case  of  this  character  and  put  an  in- 
nocent defendant  to  the  expense  of  defending  in 
both  Courts,  even  though  the  defense  should  be 
perfect,  any  attorney  having  the  interest  of  his 
client  at  heart,  when  a  claim  of  any  character 
is  filed  by  the  government,  w^ould  naturally  ad- 
vise that  it  should  be  paid.  This  is,  evidently, 
the  theory  of  this  appeal. 

While  it  is  true  the  United  States  is  com- 
plainant in  this  case,  we  submit  that  the  prose- 
cution is  moved  by  men  the  same  as  the  defense 
is  sustained  by  men,  and,  in  that  regard,  we 
trust  this  Court  will  assume  they  are  equal. 

The  defense  interposed  here  is  an  honest  one. 
■Xo  contention  is  made  but  that  every  witness 
for  the  appellee  honestly  stated  everything  thai, 
occurred  as  he  saw  it.     It  is  also  admitted  that 
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the  appellee  made  no  charges,  and  never  intend- 
ed so  doing.  It  must  also  be  admitted  that  the 
officers  of  the  *' Melville"  did  not  wish  any  of 
the  passengers  to  board  the  boat  to  exceed  ll' 
people.  It  m.ust  be  conceded  that  all  above  that 
forcibly  went  aboard  the  tug  against  the  earnest 
protest  and  objection  of  the  officers.  It  must 
further  be  found  that  the  officers  were  power- 
less to  prevent  them  from  so  doing.  This  taken 
with  the  fact  that  vdien  the  crowd  started  t) 
board  the  tug,  it  could  not  back  away  from  tht; 
wharf  without  precipitating  a  number  of  peo- 
ple into  the  waters  of  the  Columbia  River,  all  of 
whom,  undoubtedly,  would  have  been  drowned. 
These  being  the  facts  as  found  by  the  Court 
and  as  clearly  established  by  the  evidence,  we 
respectfully  submit  that  the  decree  of  the  Court 
below  ought  to  be  affirmed. 

G.  C.  FULTON, 

Proctor  for  Appellee. 
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STATEMENT. 

This  reply  is  not  made  because  of  any  oversight  in 
the  original  brief.  It  relates  to  matters  beside  the  direct 
line  of  liability  indicated  therein.  The  purpose  of  now 
adding  this  statement  and  authorities  is  to  apprise  the 
Court  of  the  Government's  knowledge  of  adverse  rulings 
on  the  question  now  to  be  adjudged,  to  suggest  a  rem- 


edy,  to  pray  that  that  the  trial  courts  be  directed  to 
follow  the  remedy  indicated  by  the  legislature,  and  while 
called  a  reply  brief,  it  is  not  strictly  such  because  written 
before  appellee's  brief  has  been  seen,  but  in  anticipation 
of  a  very  apparent  defense  of  that  party. 

POINTS  AND  AUTHORITIES. 
I. 

Under  extremely  mitigating  circumstances  two  dis- 
trict courts  have  dismissed  libels  under  this  section  to 
recover  penalties  for  overcrowding: 

(1)  Because  of  intrusion  against  will  and  under  a 
species  of  compulsion; 

(2)  Because  of  intrusion  of  those  who  came  on 
board  in  the  darkness  and  when  there  was  no  intent  on 
the  part  of  the  ship  owners  to  violate  the  law. 

(1)  "The  Geneva"  (D.  C.  W.  D.  Pa.  1886)  26 
Fed.  647. 

(2)  "The    Charles    Nelson"    (D.    C.    W.    D. 
Wash.  1906),  149  Fed.  846. 

II. 

When  parties  have  been  found  guilty  of  this  viola- 
tion and  mitigating  circumstances  appear  in  the  case, 
upon  proper  presentation  thereof  to  the  Secretary  of 
the  Treasury,  the  penalty  may  be  remitted  in  whole  or 
in  part. 

Authority  for  this  remission  is  found  in  Section  5294 
Revised  Statutes: 

"The  Secretary  of  the  Treasury  may,  upon  ap- 
plication therefor,  remit  or  mitigate  any  line,  pen- 
alty, or  f orfeitm-e  provided  for  in  laws  relating  to 


vessels  or  discontinue  any  prosecution  to  recover 
penalties  or  relating  to  forfeitured  denounced  in 
such  laws,  excepting  the  penalty  of  imprisonment 
or  of  removal  from  office,  upon  such  terms  as  he, 
in  his  discretion,  shall  think  proper;  and  all  rights 
granted  to  informers  by  such  laws  shall  be  held 
subject  to  the  Secretary's  powers  of  remission,  ex- 
cept in  cases  where  the  claims  of  an  informer  to  the 
share  of  any  penalty  shall  have  been  determined  by 
a  court  of  competent  jurisdiction  prior  to  the  ap- 
plication for  the  remission  of  the  penalty  or  for- 
feiture; and  the  Secretary  shall  have  authority  to 
ascertain  the  facts  upon  all  such  applications  in 
such  manner  and  under  such  regulations  as  he  may 
deem  proper." 
The  discretion  of  the   Secretary  of  the  Treasury 
could  be  safely  trusted  in  such  matters,  and  furnish  a 
much  safer  guide  than  could  be  afforded  by  judicially  ex- 
cepting certain  cases  like  the  one  in  question  from  the 
scojDe  of  the  law. 

"The  Scow  No.  1"  (D.  C.  E.  D.  N.  Y.  1909), 

169  Fed.  717. 
"The  Laura"  (1885),  114  U.  S.  411. 

III. 

The  courts  must  yield  to  the  intent  and  purpose  of 
the  legislature  (Appellant's  Brief,  page  19)  and  if  the 
statute  is  to  be  amended  to  prevent  its  operation  in  par- 
ticular cases,  that  result  can  be  accomplished  only  by  an 
exercise  of  legislative  authority. 

Suey  vs.  Backus  (1912),  225  U.  S.  460,  476. 


ARGUMENT. 

After  diligent  search,  only  two  reported  cases  have 
been  found,  adjudicating  a  point  similar  to  the  one  in 
question.  These  cases,  "The  Geneva"  (which  will  be 
called  the  *'grape-and-cannister"  case)  and  the  "Charles 
Nelson"  (which  will  be  called  the  "rescue  ship"  case), 
are  easily  distinguishable,  but  it  is  hoped  this  court  will 
go  further  and  correct  the  "legislative"  tendency  of  the 
District  Courts  and  throw  the  remedy  for  harsh  penal- 
ties, if  any  there  be,  into  proper  channels. 

The  case  of  the  "Geneva"  was  one  in  which  a  steam- 
boat licensed  to  carry  300,  carried  500  passengers,  a  dis- 
tance of  two  squares,  where,  by  persuasion  of  its  officers 
and  their  own  apprehensions,  all  but  200  disembarked 
and  the  boat  proceeded  on  its  excursion  trip  with  less 
than  the  licensed  number.  When  the  ^'immense  mass" 
of  people  attempted  to  board  the  boat,  staging  was  torn 
away  to  stop  them,  the  officers  ''exerted  themselves  to 
the  utmost  to  prevent  persons  getting  on  the  steamboat," 
and  the  man  in  charge  stated: 

'*Had  I  had  two  cannon  with  grape  and  cannister  I 
could  have  kept  the  people  of,  but  not  otherwise"  The 
Court  said:  "It  was  impossible  for  him  (the  captain) 
to  disembark  his  passengers  at  that  time  and  place 
(wharf  where  the  crowd  embarked)  ;  nor  had  he  the 
force  to  expell  intruders.  Indeed,  had  he  attempted 
such  a  thing,  it  would  have  brought  on  a  serious  riot. 
There  were  many  rough  characters  in  that  crowd,  both 
on  and  off  the  Geneva.  Capt.  Clark,  therefore,  wa^  in 
the  strict  line  of  his  duty  when  he  moved  the  Geneva 


from  the  mouth  of  \\'ood  street  down  to  Ferry  street" 
(two  blocks). 

The  case  of  the  "Charles  Nelson"  was  a  libel  by  dis- 
gruntled jmsseiigers  to  recover  penalties  because  of  dis- 
comforts suffered  by  having  14  extra  steerage  pass- 
engers aboard  on  a  trip  from  San  Francisco  to  Seattle. 
Only  the  licensed  number  of  tickets  were  sold  and  all 
other  applicants  were  refused  passage.  But  11  steerage 
passengers  and  3  stowaways  sneaked  aboard  under  cover 
of  night  and  were  not  observed  until  the  boat  was  some 
hundred  miles  at  sea.  The  voyage  was  two  or  three  days 
longer  than  usual  by  reason  of  stormy  weather  which, 
together  with  the  overcrowding  of  steerage  quarters, 
lack  of  food,  fuel  and  slow  means  of  securing  fresh  wa- 
ter created  the  discomforts  complained  of.  The  Court 
through  Hanford,  D.  J.,  said: 

"It  is  the  opinion  of  the  court,  however,  that 
the  extraordinary  conditions  existing  at  San  Fran- 
cisco when  the  voyage  was  undertaken  (May  2, 
1906)  justify  and  require  the  exercise  of  judicial 
discretion  and  that  according  to  the  principles  of 
equity  the  iibeliants  are  not  entitled  to  prevail. 
*  *  *  The  appalling  disaster  which  suddenly 
rendered  a  great  multitude  of  people  in  San  Fran- 
cisco homeless  and  destitute  is  a  matter  of  com- 
mon and  general  knowledge,  and  due  credit  should 
be  given  to  the  generous  impulses  of  officers  and 
managers  of  railroads  and  steamship  lines  which 
prompted  them  to  make  extraordinary  exertions  to 
facilitate  the  emigration  of  the  many  who  has- 
tened to  leave  the  ruins  and  desolation  which  sur- 
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rounded  them  in  that  city.    It  is  plainly  apparent 
that  the  desire  of  the  libellants  to  get  away  from 
San  Francisco  was  too  strong  to  admit  of  any  ques- 
tioning of  the  sufficiency  of  the  accommodations 
afforded  by  the  Charles  N-elson  before  going  on 
board  of  her,  aw^Z  their  demands  are  as  ungracious 
as  would  be  the  case  if  they  had  been  castaways  and 
were  suing  a  rescuing  ship  which  had  brought  them 
away  from  a  desolate  shore.    The  evidence  proves 
that  the  officers  of  the  Charles  Nelson  did  not  in- 
tend to  oppress  the  libellants  nor  to  violate  the  law 
by  receiving  on  board  an  excessive  number  of  pass- 
engers, and  the  overcrowding  of  the  ship  was  oc- 
casioned by  the  intrusion  of  those  who  came  on 
board  in  the  darkness." 
The    italicised    portions    of    the    above    cases    are 
ours     to     indicate    grounds     of     very  apparent     dis- 
tinction   between    them    and    the    case    of   the    "JMel- 
ville."     Though    these    cases    were    not    actuated    by 
the    same    principles    that    prompt    the    government 
(both     being,  for  , financial       gain),     and    are     dis- 
reasonmg  of  the  District  Courts  and  in  accordance  with 
the  rule  laid  down  by  the  United  States  Supreme  Court, 
viz. :  Courts  have  no  legislative  function  but  should  yield 
to  the  intent  of  Congress  and  not  mold  a  statute  to 
meet  the  views  of  justice  in  a  particular  case,  force  the 
trial  courts  to  ascertain  wliether  or  not  there  has  been 
a  violation  of  the  statute  in  accordance  with  the  intent 
of    Congress,    with    the    question  of  the  "intent"  and 
"knowledge"  of  the  violater  removed  from  consideration. 
Upon  conviction,  if  the  fixed  penalty  of  $500  is 
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thought  to  he  harsh  or  unconscionahle,  the  aggrieved! 
parties  may  lay  the  case  before  the  Secretary  of  the 
Treasury,  and  have  justice  done  witliout  embarrass- 
ment to  the  judicial  branch  of  the  Governmenti 

Nothing  indicates  that  the  trial  courts  in  the  "grape- 
and-cannister"  and  "rescue-ship"  cases  had  this  pardon- 
ing statute  suggested  to  them  as  a  relief  from  an  alter- 
native of  working  a  hardship  or  enacting  "judicial  legis- 
lation." We  respectfully  submit  the  following  as  an 
accurate  description  of  the  facts  and  an  indication  of 
the  remedy  in  severe  cases.  CIIATFIELD,  District 
Judge,  for  the  Eastern  District  of  New  York,  stated 
in  the  decree  in  "The  Scow  No.  1"  (supra),  that: 

"It  is  unnecessary  to  enlarge  upon  the  disaster 
which  might  have  resulted  if  any  accident  requiring  the 
use  of  boats  or  life-preservers  had  occurred.  The  exam- 
ples are  m.any,  and  the  necessity  for  regulations  with 
relation  not  only  to  boats  in  the  passenger-carrying  busi- 
ness, but  to  boats  used  for  more  or  less  charitable  pur- 
poses, is  admitted  by  every  one.  Many  of  the  most  dis- 
tressing instances  of  great  loss  of  life  have  been  in  con- 
nection with  such  expeditions  as  Sunday  school  picnics 
and  children's  parties  at  theaters  and  other  public  places. 
The  hardship  that  may  be  involved  to  the  charitable  and 
well  disposed  in  complying  with  requirements  providing 
precautions  which  may  be  entirely  unnecessary  (if  noth- 
ing occurs)  cannot  be  weighed  in  the  balance  with  the 
tremendous  loss  of  life  which  may  result  through  the 
natural  feeling  that  the  law  was  not  aimed  at  people  of 
such  good  intentions  and  good  character.  Nevertheless, 
no  amount  of  respect  for  the  law  and  willingness  to  abide 
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by  it,  where  no  hardship  is  involved,  can  restore  those 
M^ho  might  be  lost  or  injured  if  the  possible  accident 
should  occur. 

It  has  been  well  established  in  many  cases,  in- 
cluding the  Hazel  Kirke  (C.  C,  25  Fed.  601;  The 
Garden  City  (D.  C.) ,  26  Fed.  766;  The  City  of  Sa- 
lem (D.  C),  37  Fed.  846;  The  Oyster  Police 
Steamers  of  Maryland  (D.  C),  31  Fed.  763;  and 
Hartranft  v.  DuPont,  118  U.  S.  225,  6  Sup.  Ct. 
1188,  30  L.  Ed.  205 — that  all  vessels  carrying  pas- 
sengers within  the  jurisdiction  of  the  United  States 
under  either  the  interstate  commerce  clause  or  the 
admiralty  provisions  of  the  Constitution)  are  liable 
to  the  regulations  provided  by  statute.  *  *  * 
"A  violation  of  the  statute,  if  disaster  fol- 
lowed, must  necessarily  be  severely  punished.  If 
the  excursion  happily  proceeds  without  accident, 
the  matter  may  be  less  serious,  and  it  is  suggested 
that  an  application  to  the  Secretary  of  the  Treas- 
ury, under  the  provisions  of  section  5292  of  the 
Revised  Statutes  (U.  S.  Comp.  St.  1901,  p.  3604), 
would  be  the  proper  procedure.  The  discretion  of 
the  Secretary  of  the  Treasury  could  safely  be  trust- 
ed in  such  matters,  and  furnish  a  much  safer  guide 
than  could  be  afforded  by  excepting  charitable  or 
casual  excursions  from  the  scope  of  the  law.  If  the 
claimant  in  the  present  case,  instead  of  disputing 
jurisdiction,  should  lay  the  matter  before  the  proper 
authorities,  he  probably  will  find  full  justice  and 
avoid  opening  the  door  to  those  who  desire  to  be  put 
to  as  little  expense  as  possible  in  protecting  life. 


even  in  matters  as  to  which  Congress  has  deemed  it 
necessary  that  such  protection  should  be  afforded." 

IX  CONCLUSION,  IT  IS  SUBMITTED: 

First:  The  decisions  in  the  "grai)e-and-cannister" 
and  "rescue-ship"  cases  are  attempts  to  reheve  them  of 
severity  as  against  informants  chiiming  financial  benefit. 
These  cases  are  otherwise  distinguishable  from  the  "]\Iel- 
ville"  case  on  their  facts.  Their  reasoning  under  the  pur- 
pose sought  to  be  effected  is  dangerous  to  the  enforce- 
ment of  a  salutaiy  law  of  the  United  States.  The  amend- 
ment they  effect  can  only  be  accomplished  by  congress. 
Second:  That  a  rule  should  be  promulgated  gov- 
erning the  trial  courts  in  their  interpretation  of  this  stat- 
ute, which  will  adjudge  that  "knowledge  of"  and  "intent 
to  commit"  the  offense  are  not  elements  thereof;  that  the 
doing  of  the  unlawful  act  is  sufficient  to  constiute  the 
violation  w^hich  is  penalized ;  that  severity  in  any  partic- 
ular case  will  find  adequate  relief  in  the  conscience  of 
the  Secretary  of  the  Treasury. 

Third :  That  a  decree  should  be  entered  against  the 
"Melville"  and  the  claimant  and  in  favor  of  the  United 
States. 

Respectfully  submitted, 

CLARENCE  L.  REAMES, 
United  States  Attorney  for  Oregon. 
ROBERT  R.  RANKIN, 
Assistant  United  States  Attorney, 

Proctors  for  Appellant. 
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